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Mrs  Justice  Cockerill:  

A.  Introduction  

1. This  case is  somewhat unusual  in  that after  a  íu11  trial  lasting four days I am asked  to  
decide only one issue of fact.  

2. That issue of fact  is  whether,  as a  matter  of Italian law,  a  shareholder of an Italian 
company who has exercised his statutory right  to  engage  a  statutory process of cash  exit  
should be paid  a  dividend,  which was declared  and  fell due after he exercised that right 
but before the process of sale of his shares  is  completed.  

3. The facts  are as  follows.  

4. Gtech was an Italian soсietà  per  azioni,  i.e.  a  limited company. It was formerly listed 
on the Milan stock exchange. It carried  out  lottery  and  gaming operations  in over 100  
countries.  

5. During  2014  Gtech,  and  a Nevada  company named  International  Game  Technology 
Inc entered into  a  merger agreement, whereby the Defendant ("IGT") would become 
the  holding  company  for  the combined  business  of the two merging companies 
("the Merger"). It was envisaged that  all  Gtech's assets  and  liabilities would be 
transferred  to  IGT upon the completion of the Merger  and  that Gtech would be 
dissolved. IGT  is  an English  PLC  with its offices  in  London  and  shares listed on the  
New York  Stock Exchange.  

6. An  agreement  in  principle  for  the Merger was reached  in  July  2014  but  no  steps  were 
taken  for  some  time.  During this period the shares  in  Gtech (which  had  risen from 
around the  €10 level  since  2011  to a  high  of  over €20 in  early  2014)  traded slightly 
either side of  €18.5.  Gtech's  Board  approved the Merger on  1  October  2014. 

7. Under Articles  2437  et  seq of the Italian  Civil  Code  any shareholder of an Italian  
società  per  azioni  that  does  not  approve certain important  types  of shareholder 
resolution (including cross  border  mergers like the one  in  this  case) is  entitled  to  
exercise  a  statutory right of withdrawal from the company. This right of 
withdrawal  is  referred  to as  the "Cash  Exit  Right". This right can be exercised only by 
shareholders who  do  not  vote  in  favour of the resolution. The essence of the Cash  Exit  
Right  is  that the shareholder has  a  statutory right  to  withdraw from the company  and  
to  receive  a  statutory "Liquidation Value". It  is  this right  and  these features which lie  
at  the  centre  of this  case.  

8. On  4  October  2014  Gtech issued  a  Press  Release  announcing that an extraordinary  
general  meeting  ("EGM")  to  approve the Merger would take place on  4 November 
2014.  This press  release  provided links  to  the  relevant  merger documentation  and  
flagged  up  the right of shareholders who did  not  vote  in  favour of the merger  to  
exercise their Cash  Exit  Right. It also stated that  a  Liquidation Value of  €19.174  per  
share "corresponding  to  the arithmetic average of the closing prices during the  б  
months preceding the  date  of publication of the notice of call of the extraordinary  
general  meeting"  would be paid  to  shareholders exercising that right ("Exiting 
Shareholders"). 



Judement Approved by the court  for  handing down Cornwall  v  IGT  .r 

9. The Claimant ("Cornwall")  is a  Luxembourg limited company  (société  à  responsabilité 
limitée).  It was the evidence of Mr Furlani (employed by  Elliott  Advisers, an 
investment sub-advisor  to  Cornwall) that Cornwall executed an instruction  to  its broker  
for  the purchase of  3,329,147  ordinary shares  in  Gtech ("the Shares") on or around  3 
November 2014 and  the trade settled the following day,  4 November 2014.  There was  
no formal  evidence of the value  at  which this transaction took place but  a  figure of  
€l8.53  per  share was mentioned by IGT  in  the course of  trial, and  was  not  denied. If 
that were indeed the price, the Shares cost Cornwall around  €б1.7  million.  

10. Also on  3 November 2014,  Gtech published  a  "Questions  and  Answers"  document  on 
its website (the "Q&A  Document").  This  set out  the purpose of the Merger  and  
explained how it would be effected. Section  E  of the Q&A  Document  provided detailed 
information  to  Gtech's shareholders about their Cash  Exit  Rights. It stated  as  follows: 

"Shareholders exercising cash  exit  rights  are  entitled  to  receive 
exclusively the liquidation value of their shares ... equal  to  
Euro  19.174  per  share. Therefore, should GTECH resolve the 
payment of any dividends, of whatever  kind,  following the 
exercise of cash  exit  rights, shareholders exercising cash  exit  
rights will  not  be entitled  to  such dividends."  

11. On  4 November 2014  the shareholders of Gtech voted  in  the  EG'  to  approve the 
Merger. The Claimant did  not  participate  in  this  meeting  or approve this resolution.  

12. The  date for  exercise of Cash  Exit  Rights was  27 November 2014.  Cornwall  gave  
notice that it intended  to  exercise its Cash  Exit  Right by  a  notice received on  24 
November 2014. Overall, 11.3%  of Gtech's shareholders took this position.  

13. It was common ground that Gtech told its shareholders  in public  notices  and  releases 
issued both  in  advance of the EGM  and  again  in  advance of the  date for  exercise of 
Cash  Exit  Rights, that it would  not  pay any dividends  to  Exiting Shareholders. 
Statements  to  this effect were  made in  the "Q&A  Document" and  also  in  a  press  
release and  Notice  to  Shareholders published on  12 November 2014  (which 
announced the  date for  exercise of the Cash  Exit  Rights),  and  the press  release  
announcing the declaration of the  dividend  dated  17 December 2014.  It  is  not  
suggested that these notices  had  any  legal  effect. IGT however  notes  that the Italian 
Stock Exchange,  Borsa  Italiana,  and  representatives of the Italian  Clearing  House  and  
Central  Securities Depository were notified of this intention  and  did  not  raise any 
objection.  

14. On  17 December 2014  Gtech announced that its  board  of directors  had  declared an  
interim dividend  of  €0.75  per  share  and  that it would  not  be paid  to  Exiting 
Shareholders. The  record  date  was  20  January  2015.  The payment  date  was  21  
January  2015. An  escrow account was established  for  the value of the  Dividend  which 
corresponded with the shares of  all  the Exiting Shareholders.  

15. Shortly after the announcement of the  dividend,  Cornwall wrote  to  Gtech  to  protest  
the non-payment of the  dividend  to  Exiting Shareholders. Gtech responded that 
Exiting Shareholders were only entitled  to  the Liquidation Value. These positions 
were repeated  in  further correspondence;  and have led  to  this claim. 
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16. Following  a  High  Court Order approving the Merger on  16  March  2015,  Gtech issued  
a  press  release  on  1 April 2015  announcing that the Merger  had  completed, that the 
Liquidation Value of  €19.174  per  share would be paid  to  Exiting Shareholders  and  
that the  Dividend  (which,  as  noted above,  had not  been paid  to  Exiting Shareholders) 
would be paid  to  purchasers of Exiting Shareholders' shares. Cornwall was paid the 
Liquidation Value of its Shares from Gtech,  €63,833,064,  on  2 April 2015.  This 
represented  a  profit of  a  little  over €2.14  million.  

17. In  line with Gtech's published statements, the  dividend  was  not  paid  to  Cornwall.  Had  
the  dividend  been paid, the Claimant would  have  received  €2,496,860.25. 

18. The merger completed on  7 April 2015. 

19. It  is  thus that this question of Italian Law ends  up  before the English courts. By the 
merger IGT assumed Gtech's obligations, including its obligation (if any)  to  pay 
dividends  to  its shareholders. Cornwall has entirely correctly sued IGT  in England,  as  
IGT's place of domicile.  And  so, though the issue  is  one of Italian law, it falls  to  the 
English Court  to  decide. 

The evidence  

20. The factual evidence of Mr Giorgio Furlani  (for  Cornwall)  and  Mr Pierfrancesco  
Boccia  (for  IGT) was uncontroversial.  

21. Unsurprisingly each  party  adduced evidence from  eminent  experts  in  Italian Law. 
Cornwall called  Professor  Luca  Enriques  and  IGT called  Professor Mario  Notan.  

22. Professor Enriques is  currently the Allen & Overy  Professor  of Corporate Law  at  the 
University of Oxford  and  has previously been  Professor  of Corporate Law  at  the 
University of Bologna  and  LUISS Guido Carly (Rome)  and  a  Commissioner of 
Consob (the Italian equivalent of the FCA).  He  was  part  of the  team  which advised the 
Italian Government on the drafting of the  first  iteration of the reforms of which the 
article  in  question forms  a  part.  He is  the author of  ten  books on topics related  to  
company law  and  financial regulation  and  is  on the editorial  board  of  a  number of 
leading company law journals.  

23. Professor  Notan  i  is a  Full  Professor  of Company Law  at  the  Bocconi  University of 
Milan,  a  practising  senior partner in  a  prominent  Milanese firm of lawyers  and public  
notaries  and  the author  and  editor  of several leading books  and  articles  in  the fields of 
company, financial  and  competition law.  He  has also acted  as  an advisor  to  the Italian 
government on legislative  reform and  is  the Director of the Company Law Committee 
of the Milan Notary Council  and  a  member of the  Business  Law Committee of the 
Italian National Council of Notaries.  

24. Each expert produced two reports,  and  together they produced  a  very helpful  Joint 
Memorandum  recording the (fairly extensive) common ground between them,  and  
summarising the  key points  on which they differed.  

25. It  is  common ground between the experts that the question which I  have  to  decide  is  
one on which the answer  as a  matter  of Italian law  is  not  clearly established.  In  
reaching their conclusions each expert relied on three  types  of source: the statute, the 
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authorities  and  legal  scholarship. These  are  all  sources which the experts agree would 
be considered by the Italian Courts. Given the sweeping changes which it  is  common 
ground were  made  to  Italian company law  in 2003,  it appears  to  be common ground 
that  case-law  and  legal  scholarship addressing the  regime  in  existence  prior to  the  
2003  reforms  is  of limited relevance, although some reference was  made  to  it  in  the 
course of  argument.  There was also some discussion about the extent  to  which  
business  practice  and  the practice of notaries might assist  a  court.  

26. In  analysing the various authorities  Professor Enriques  developed  a  provisional 
taxonomy of the approaches  to  the question, described  as  the Four Camps. This  is  not  
a formal  division derived from statute or any of the sources, but was intended  as a  
useful tool  to  help this court deal with the material. However,  as  it has occupied  a  
considerable  part  of the debate, it requires  to  be explained early on.  

27. Underpinning the Four Camps  and  repeatedly referred  to  in  the sources  is a  concept 
called the  "status  socii". This can mean variously "the bundle of rights  and  obligations 
pertaining  to a  shareholder  qua  shareholder" or  as  referring  to  "the  status  that  a  
shareholder enjoys  as a  member of the company".  

28. The camps  are as  follows:  

28.1.  Camp  1:  The shareholder retains its  status  socii  and  retains  all  its rights  as a  
shareholder, including the right  to  receive dividends, until the Cash  Exit  
Right  procedure  is  completed.  

28.2.  Camp  2:  The shareholder retains its  status  socii  and  retains  all  its rights  as a  
shareholder, including the right  to  receive dividends, until the act which gives 
rise  to  the withdrawal can  no  longer be revoked.  

28.3.  Camp  3:  The shareholder retains its  status  socii  and  the rights associated with that  
status, save  to  the extent that  a  particular right  is  inconsistent with the exercise of 
the Cash  Exit  Right.  

28.4.  Camp  4:  The shareholder loses its  status  socii  and all  its rights  as  soon  as  the 
Cash  Exit  Right  is  exercised.  

29. The camps primarily  in  focus  in  this  case are  Camp  1,  which  Professor Enriques  says  
is  the  approach  an Italian Court would be  most  likely  to  adopt  and  which represents 
Cornwall's primary  case,  and  Camp  3,  different iterations of which (with different 
results) represented the preferred analysis of each of the experts  and  corresponded 
with Cornwall's secondary  case  and  IGT's  case.  

The  relevant  sections  

30. The  relevant  sections of Article  2437  of the Italian  Civil  Code  provide  as  follows:  

"1.  Shareholders who did  not  vote  in  favour of resolutions concerning 
any of the following  matters have  the right  to  exercise the cash  exit  right 
from the company  for  all  or  part  of their shares:  a)  amendment of the 
provision of the company's by-laws regarding the corporate purpose, 
when it allows  a  significant change of the company's  business; b)  a  
change  to  the company's  legal  form;  c)  transfer  of the company's 



, пd2ment Approved by the court  for  handing down Cornwall  v  IGT 

registered office abroad;  

б. Any agreement that has the effect of excluding the exercise of cash  
exit  rights or making it  more  burdensome  in  the  cases  provided  for  in  
paragraph  1  is  void.  

Bis 

1. The cash  exit  right  is  exercised by means of  a  registered  letter  which 
shall be  sent  within fifteen days from the registration  in  the Companies  
Register  of the resolution that authorises it.  

2. The shares  for  which the cash  exit  right  is  exercised cannot be 
transferred  and  must be deposited  at  the registered office of the company  

3. The cash  exit  right shall  not  be exercised,  and,  if already exercised, 
it has  no  effect if within ninety days the company revokes the resolution 
which was justifying it or if the company's liquidation  is  resolved.  

Ter 

1. The shareholder  is  entitled  to  the liquidation value of the shares  for  
which it has exercised the cash  exit  right.  

2. The liquidation value of the shares  is  determined by the directors, 
after having heard the  opinion  of the  Board  of Statutory Auditors  and  of 
the  legal auditor  of the financial accounts, taking into account company 
assets  and  its income outlook,  as  well  as  the market value of the shares, if 
any.  

3. The liquidation value of the shares listed on regulated markets  is  
determined by referring  to  the arithmetical mean of the closing prices 
during the six months preceding the publication or the receipt of the notice 
of call of the shareholders'  meeting,  the resolutions of which justify the 
cash  exit  right. The by-laws of the companies whose shares  are  listed on 
regulated markets may provide that the liquidation value  is  determined  in  
accordance with the criteria  set  forth under paragraphs  2 and 4  of this 
article, provided that,  in  any event, such value shall  not  be lower than the 
value which would be due by applying the criterion  set  forth under the  
first  sentence of this paragraph.  

5. The shareholders  have  the right  to  know the determination of the 
liquidation value under paragraph  2  of this article within fifteen days  prior 
to  the  date  set  for  the shareholders'  meeting;  each shareholder  is  entitled  
to  inspect it  and  obtain  a  copy  at  his own expense.  

б. In case  of dispute  to  be submitted together with the notice of cash  
exit,  the liquidation value  is  determined within ninety days from the  date  
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on which the cash  exit  right was exercised by means of  а  sworn report, 
issued by an expert appointed by the court.  

Quater  

1. The directors shall  offer  the exiting shareholder's shares  to  the 
remaining shareholders  in  proportion  to  the number of shares  held  by each 
other remaining shareholder. If there  are  any convertible bonds, the 
convertible-bondholders  are  also entitled  to  exercise the option right 
together with the shareholders, on the  basis  of the exchange  ratio.... 

4. Should the shareholders  not  purchase,  in  whole or  in part,  the exiting 
shareholder's shares, the directors may sell them  to  third parties;  in  case  of 
shares listed on regulated markets, their placement shall take place by 
means of an  offer  on the  same  markets.  

5. If the shares  are  not  sold pursuant  to  the provisions  set  forth under 
the previous paragraphs within  180  days from the communication of the 
cash  exit,  the exiting shareholder's shares shall be repaid through purchase 
by the company, using available  reserves,  also by way of derogation from 
the provisions  set  forth under paragraph  3  of article  2357.  

Quinques  

1. If the shares  are  listed on regulated markets, the shareholders who 
did  not  vote  in  favour of the resolution which determines the exclusion 
from the listing  are  entitled  to  exercise the cash  exit  right."  

31. Two  points  of common ground regarding this scheme should be noted  at  the outset. 
The  first  is  that it was introduced  in  its current form by means of  a  reform  carried  out 
in 2003  by the Italian legislature pursuant  to  Legislative Decree  No.  6/2003 and  which 
came into  force  on  1  January  2004.  It  is  common ground  (made  apparent from the 
authorities  and  scholarship) that this  reform made  substantial amendments  to  the  prior  
statutory Cash  Exit  Right  regime. For  example, it increased the number of 
circumstances  in  which Cash  Exit  Rights could be exercised. The second (related)  
point  is  that one purpose of the  reform  was  to  increase the protection of minority 
shareholders against  a  background where previously the rights of companies  had  been 
strongly upheld by the courts. 

Cornwall's claim  

32. Cornwall by these proceedings brings  a  claim  in  debt,  for  the value of the  dividend  
payable on its shares. It says that it was  a  shareholder on the  record  date  and  it must 
be paid its  dividend  accordingly.  

33. Cornwall's  more  detailed  case  essentially proceeds under six heads. 

The purpose of the Cash  Exit  Right  

34. Cornwall says that the purpose of the Cash  Exit  Right  regime is to  "protect shareholders 
against substantial changes  to  the  business  venture they take  part  to". In  particular, 
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it protects minority shareholders, who might otherwise be prejudiced by decisions 
that they  have not  supported. This protection was significantly strengthened by 
reforms  to  the law  in 2004,  which reflected the legislature's view that minority 
shareholders should receive  more  effective protection.  

35. It argues that if  a regime is  intended  to  protect potentially vulnerable shareholders, 
ambiguous terms should  not  be resolved  in  a  way that would prejudice those 
shareholders,  and  render  the exercise of the Cash  Exit  Right less valuable or attractive. 
Accordingly, the Cash  Exit  Right  regime  should  not  be interpreted  in  a  way that 
would  cut  down the rights of minority shareholders, unless there  are  unequivocal 
grounds  for  this interpretation.  

36. In  support  of this proposition it relies heavily on  a  passage  from  a  recent  ruling of the  
First  Instance Court of Milan  (Tribunale  di  Milano), noting that "narrow 
interpretations of  legal  provisions on cash  exit  rights that  are  based on  not  
unequivocal indications cannot be accepted". 

The Text  

37. Cornwall submits that the express provisions that  do  appear  in  the legislation suggest 
that there should be  no  implicit exceptions  to  the Cash  Exit  Right  regime:  

37.1.  The legislation imposes one express restriction on the  party  exercising its 
Cash  Exit  Right, namely that it cannot sell its shares until the Cash  Exit  Right  
procedure  has been completed. This  is  necessary  to  enable the Cash  Exit  Right 
process  to  progress. Cornwall says that the fact that the legislation includes this 
one specific limitation on the position of the shareholder, while including  no  
specific exception along the lines advocated by IGT, suggests that there  is no  
basis  for  removing the shareholder's rights  to  receive dividends.  

37.2.  Article  2437,  para.  б,  provides that any agreement excluding Cash  Exit  
Rights or making such rights  more  "burdensome"  is  void. Cornwall argues that 
the clear intent of this provision  is to  prevent companies from circumventing the 
Cash  Exit  Right  regime,  or rendering it ineffective. This, it  is  said, suggests 
that an interpretation which undermines the Cash  Exit  Regime  should  not  be 
adopted.  

Case  Law  

38. Cornwall submits that the leading  cases  from the higher Italian courts, although  not  
dealing with the right  to  dividends,  all support  Cornwall's primary position which  is  
that Camp  1  is  the correct  approach.  It  is  said that they hold that  (i)  a  shareholder 
retains its  status  socii after it exercises its Cash  Exit  Right,  and  (ii) the question of 
whether the shareholder retains particular rights follows from whether it retains its  
status  socii.  

39. In  particular Cornwall relies on the decision of the Supreme Court dated  19  March  
2004,  the decision of the Court of Appeals of Milan dated  21 April 2007 and  a  
Supreme Court decision dated  27 September 2013  as  establishing that: 
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39.1.  The Supreme Court has unequivocally  held  that the  status  of  a  shareholder  is  
retained following the exercise of the Cash  Exit  Right.  

39.2.  The particular rights  and  obligations considered by the Supreme Court  in 2013 
and  the Court of Appeals of Milan  in 2007  were found  to continue  in  force  
after the exercise of the Cash  Exit  Right.  

39.3.  The decision of the Court of Appeals of Milan  is  inconsistent with  a  conclusion 
that the right  to  dividends  is  lost upon exercise of the Cash  Exit  Right. This 
decision specifically  held  that the shareholder retains its right  to  participate  in  
shareholder  meetings  during the period of the Cash  Exit  Right.  

40. So far  as  the  cases  relied on by IGT  are  concerned, Cornwall submits that on analysis 
of the reasoning (which the experts agreed was  key)  these  cases are  really Camp  4  
cases  and  so  do  not  assist IGT. Thus so far  as  the authorities  go  the decision  is  binary:  
no  loss of rights or immediate loss of  all  rights. On this  basis,  since the experts  have  
agreed that the latter  approach  is  wrong, there  is a  strong indication that Camp  1,  
Cornwall's preferred analysis,  is  the correct one.  

Legal  Scholarship  

41. On this Cornwall submits that:  

41.1.  Leading writers  have  taken the view that Camp  1  is  correct, i.e. the  status  socii  
and all  the attendant rights remain  in  force  after the exercise of the Cash  Exit  
Right. Particular weight  is  placed on an article from the Deputy Chairman of 
the Supreme Court, President Rordorf, which specifically states that the right  to  
receive dividends remains effective during the Cash  Exit  Right process  and  
which  is  followed  in  subsequent articles,  and  apparently relied on  in  the  2007  
Milan  case.  

41.2.  Camp  1  is  the "by far prevailing thesis" among  legal  scholars  to  the extent 
that the Supreme Court described it  as  the  "dominant  scholarship".  

41.3.  The fact that the scholars supporting IGT's position  have  considered the issue  
in  greater  detail  than those who  support  the Claimant,  is  not  of significance. It  
is  natural  and  inevitable that they would consider their arguments  for a  specific 
exception  in  more  detail.  The  general  rule requires  no  particularity.  At  the  same  
time  Cornwall says that  more  of the scholars who  have  looked  at  the position  in 
detail support  its  case  than IGT  had  initially submitted.  

41.4.  Also it says that two scholars particularly relied upon by  Professor  Notani  do  
not support  his position  to  the extent that he suggests, being  in  truth advocates 
of Camp  4,  which both parties agree  is  wrong.  

41.5.  The scholars who  support  Professor  Notari's view only  do  so on the  basis  of the 
one policy  argument  he relies upon, namely that the Claimant's interpretation 
would overcompensate the Exiting Shareholder. 
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Critique of the overcompensation  argument 

42. In  relation  to  this  argument,  Cornwall advances three  points. First,  Cornwall submits 
that it  is  based on  a  mistaken premise. There  is no  proper basis  for  concluding that 
the Exiting Shareholder would be overcompensated if it could receive dividends 
due after it  gave  notice  to  exercise Cash  Exit  Right, but before the  procedure  was 
completed.  In  particular Cornwall says that the value achieved under the Liquidation 
Value assessment  is  only  a  rough approximation of the value of the Exiting 
Shareholder's shareholding  in  the period preceding the exercise of the Cash  Exit  
Right. The share price on  a  particular day  is  at most,  it says, the market's estimate of 
the value  in  the light of future dividends —  and  the market may be wrong. The price 
will  not  necessarily take  proper  account of the value of any future dividends  and  may 
be affected by internal or external events (such  as global  market  crises). In  essence it 
says the market price  is a  very blunt  instrument  which may well  not  produce  a  fair  
reflection of value including dividends.  

43. Cornwall also says that the suggestion that the price  is  calculated this way  in  order  to  
achieve  fair  value  is  contradicted by the evidence that  (i)  the primary reason  for  the 
mechanism was  to  give certainty  and  avoid disputes (which  had  happened under the 
previous  regime  when the  timing  of the valuation was  more  fluid)  and  (ii) the reason  
for  timing  the period  as  one leading  up  to  the  date  of announcement was  (in  the view 
of the Italian Supreme Court)  to  avoid contamination of the price by the 
announcement of the merger proposal. These considerations  are  ones based on sound 
policy but they  do  not  reflect  and  may be  in  tension with the achievement of  a  fair  
value.  

44. Second, Cornwall says the overcompensation  argument  is  inconsistent with the purpose 
of the Cash  Exit  Right  procedure,  i.e.  to  protect shareholders. Allowing  a  company  to  
exclude  a  shareholder from dividends hands the company the ability  to  prejudice this 
right, by declaring dividends  in  order  to render  the right less attractive. This, against  a  
background where the company  is  already  in  a  very strong position  in  that it has  
complete  control  over  when it makes the declaration  and  hence triggers the Liquidation 
Value calculation, would be going too far  in  the context of the protective ethos of the 
legislation.  

45. Third, it fails  to  take account of the revocability of the Cash  Exit  Right. 
Revocability  is  in  Cornwall's submission  a complete  answer  to  the submission that the 
Exiting Shareholder has  no  further interest  in  the company,  in  that it  is  plainly 
contingently exposed if the merger  does  not  proceed. This  is  said  to  be  unfair  as  
denying it  cashflow  benefits of the  dividend  while exposing it  to  the credit risk of the 
company (both potentially  over  a  period of many months). It  is  also said  to  be 
unworkable  in  practice since it would require drafting  a series  of consequential 
provisions governing what should happen if the Cash  Exit  Right  is  revoked.  

Business  practice  

46. On  business  practice Cornwall submits that such practice  is  irrelevant in  interpreting 
the legislation relying on  Professor Enriques'  clear evidence  and  Professor  Notari's 
replies  in  cross examination which indicated  a de facto  rather than  a formal  relevance. 
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In  any event it submits that the material relied on by IGT, being two instances only, 
hardly reflects what this court could regard  as a  practice. 

IGT's case 

The expert common ground  

47. The starting  point  for  IGT's  case  was effectively the common ground between the 
experts.  In  particular IGT relies on the fact that  Professor Enriques  himself considers 
that the correct  approach  as a  matter  of  legal  analysis  is  not  to  equate the position of the 
Exiting Shareholder  to  that of an ordinary shareholder but rather  to  say that Cornwall's 
right  to  receive  a  dividend in  such circumstances  is  not  an absolute right. It  is  his view 
that Cornwall's right  to  receive  a  dividend  depends on the question of whether that 
right  is  consistent  and  compatible with the Cash  Exit  regime.  Where he differs from  
Professor  Notani  is  in  the answer  to  that question.  

48. The dispute between the Italian  legal  experts, so far  as  their own views  are  relevant,  is  
whether it  is  consistent  and  compatible  for  Cornwall  to  exercise its Cash  Exit  Right  in  
exchange  for  the Liquidation Value  and  also  to  receive  a  dividend,  or whether it  is  not. 

49. IGT says that this common ground effectively puts paid  to  Cornwall's primary  case,  and  
that  in  the  face  of this consistent view of the two distinguished experts  as to  what  is  the 
right question  for  the Court  to  consider, it would be wrong  to  approach  the  matter  on 
another  basis.  

Textual analysis  

50. IGT relies heavily on aп examination of the wording  and  scheme of the Article. It 
relies principally on the following features:  

50.1.  Shareholders who  do  not  vote  in  favour of  a  merger triggering  a  Cash  Exit  Right 
(or  in  favour of certain other specified corporate actions, such  as  amendments  to  
the company's by-laws affecting shareholder voting rights)  are  entitled  to  
exercise Cash  Exit  Rights. However they  do  not have  to do  so — they may sell 
their shares independently if they  do  not  exercise the right;  

50.2.  Cash  Exit  Rights  are to  be exercised by registered  letter sent  by the shareholder 
by the  relevant  date;  

50.3.  Upon exercise of the Cash  Exit  Right, the Exiting Shareholder's shares must be 
deposited  at  the company's registered office  and  cannot be transferred  to a  third  
party; 

50.4.  Shareholders exercising Cash  Exit  Rights  are  entitled  to  receive the Liquidation 
Value of the shares  for  which they  have  exercised that right;  

50.5.  Shareholders  have  the right  to  know the Liquidation Value  15  days  prior to  the  
date  set  for  the  relevant  shareholders'  meeting  to  vote on the  relevant  action;  

50.6.  There  are  two methods  for  arriving  at  that figure: 
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in  the  case  of an unlisted company, the Liquidation Value  is to  be determined by 
the directors. They  are  required  to  have  regard  to  the company's assets  and  
income outlook  and  the market value of its shares, if any (the "Unlisted 
Company Method");  
in  the  case  of  a  listed company, the Liquidation Value  is  determined  as  the 
arithmetical mean of the closing price of the company's shares during trading  in  
the six months  prior to  the publication of the notice calling the  relevant  
shareholders'  meeting  (the "Listed Company Method");  

50.7.  A  listed company may, however, specify  in  its by-laws that the Liquidation Value  
is to  be determined by the Unlisted Company Method or by reference  to  other 
criteria, provided that the Liquidation Value thereby determined  is  not  less than 
the amount that would be payable if the Listed Company Method was adopted;  

50.8.  Shareholders can challenge the Liquidation Value -  in  which  case  the challenge  is  
submitted  to  an expert appointed by the Court;  

50.9.  The Cash  Exit  Right  procedure  will  not go  ahead if the company revokes the  
relevant  resolution within  90  days (regardless of whether the Cash  Exit  Right has 
been exercised by that  time).  If the resolution  is  revoked, the Exiting Shareholder  
is  deemed  not  to  have  exercised his right.  

51. IGT submits that the arrangements  for  sale of the shares  are  also significant. Under the  
procedure  mandated by the Article, shares  are to  be offered  first pro  rata to  remaining 
shareholders. If the remaining shareholders  do  not  purchase the Exiting Shareholder's 
shares  in  whole or  part,  those shares may then be offered by the company's directors  to  
third parties. If the shares cannot be sold  to  remaining shareholders or third parties 
within  180  days of communication of  exit,  the company must  then buy the shares itself 
from its own available  reserves  and  profits. If these  are  insufficient an EOM must be 
convened  to  cancel the shares  and  reduce the share capital or  to  liquidate the company.  

52. Relying on these provisions, IGT submits that the effect of the scheme therein  set out  is  
that the Liquidation Value effectively "freezes" the share price  at  the arithmetical mean 
trading price  over  the previous six months  prior to  notice of call of the  relevant  
shareholders'  meeting.  The effect, it says,  is  that the shareholder receives  fair  value  for  
its shares  and  is  insulated from any subsequent adverse fluctuations  in  value caused by 
the announcement of the merger, or by the merger itself, or otherwise. But also it 
submits that  a  practical effect of the process  is  that the Exiting Shareholder's shares  are  
then effectively immobilised whilst the company goes through the process  to  try  to  find  
a  buyer  for  the shares. This  is  the foundation  for  the  central  "incompatibility"  argument. 

53. IGT also says (with an eye  to  Cornwall's arguments on purpose  and approach  to  
construction) that the  relevant  provisions  have  to  be viewed against their background. It 
says that while one purpose of the  2003  Company Law  Reform  was  to  increase the 
protection of minority shareholders, that  does  not  mean that the rights of companies, 
other shareholders or creditors were ignored. They  point  to  art.4 sec.9 of the law which 
granted the Italian government power  to  implement the  2003  Company Law  Reform  
(Law  No.  366/2001)  which required the legislature  to  identify criteria  for  calculating 
the Liquidation Value adequate  to  protect Exiting Shareholders but also "safeguarding  
in  any  case  the integrity of the corporate capital  and  the interests of [the] company's 
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creditors". Thus, it says that the  2003  reforms should be seen  (and  interpreted)  as  
striking  a balance  between, on the one hand, minority shareholder protection  and,  on 
the other hand, safeguarding the company's assets  for  the benefit of the company  and  
its creditors. 

Compatibility  

54. The essence of this  central  point in  IGT's  argument  is  that the Cash  Exit  Right enables 
an Exiting Shareholder,  for  its own protection,  to  crystallise the economic value of its 
investment  in  the company  at  the Liquidation Value, thereby protecting it from any 
further downside risks. IGT's contention  is  that the Exiting Shareholder  does  not  then  
have  the right  to continue to  participate  in  subsequent economic upside, including  in  the 
form of later declared  dividend  payments or other distributions. That right has been 
replaced with the right  to  receive the Liquidation Value.  To  conclude otherwise would 
entail  a  significant windfall  for  the Exiting Shareholder, since the Exiting Shareholder 
would  not  only be paid the  fair  value of its crystallised investment  in  the form of the 
Liquidation Value, but an additional sum on  top  of this. IGT says that Cornwall  are, to  
put  it colloquially, trying  to  have  their cake  and  eat it.  

55. It  is  therefore, IGT argues,  a false  equivalence  to  suggest that because shareholders  are  
ordinarily entitled  to  receive dividends  and  because Cornwall was  a  shareholder  in  
Gtech  at  the  time  the  Dividend  was declared, it was therefore entitled  to  receive the  
Dividend.  That ignores the existence  and  effect of the voluntary exercise of the Cash  
Exit  Right.  

56. Breaking this down, the primary  point  on which IGT relies  as a  reason  for  the outcome  
for  which it contends  is  that it would be  unfair and  paradoxical if an Exiting 
Shareholder could receive both the Liquidation Value  and  a  subsequently declared  
dividend  (or any other distribution) from the company. The Cash  Exit  right manifests 
an intention  to  leave rather than  to  remain invested  in  the merged entity  and  hedges the 
Exiting Shareholder against economic downside. It would be inconsistent  to  participate  
in  subsequent economic upside,  in  the form of later declared  dividend  payments or 
other distributions. That would allow an Exiting Shareholder  to  benefit from 
subsequent upside but  to  avoid subsequent downside.  In  short,  the Exiting 
Shareholders' economic rights  in  the company  have  been replaced by the right  to  
payment of the Liquidation Value.  

57. This, IGT says,  is  not  simply  a  conceptual  point  but  is  reflected  in  the economic 
realities of the exercise of Cash  Exit  Rights;  in  that the Liquidation Value includes the 
value of dividends  and  payment of  a  dividend  to  Exiting Shareholders would result  in  
the  unfair  overcompensation of the Exiting Shareholder. This  is  because the statutory 
purpose of the Liquidation Value  is to  crystallise  a  fair  value  for  the Exiting 
Shareholders' shares  at  a time  close  to  the exercise of the Cash  Exit  Rights, which 
value takes into account the assets, value  and  financial outlook of the company  at  that  
time.  This  is  absolutely  manifest in  the  case  of unlisted companies, but clear also from 
the provisions which relate  to  listed companies.  

58. IGT illustrates this by reference  to a  distribution of  reserves  by way of an extraordinary  
dividend.  The value of those  reserves  will be reflected  in  the Liquidation Value because 
the market will  have  priced them  in.  If an Exiting Shareholder received the 
extraordinary  dividend  as  well, it would receive value twice  over and  those buying its 
shares would  miss out.  Accordingly, it cannot  have  been the legislative intention  for  
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Exiting Shareholders  to  receive both the Liquidation Value  and  the extraordinary  
dividend. 

59. Cornwall  in  response  argues that the Listed Company Method will  in  many  cases  not  
reflect  fair  value, either because of market vicissitudes, or because the value of 
dividends  is for  some reason  not  priced  in  (for  example if  a  divided  is  the result of an 
unexpected event)  and  that the company has the  chance to  stack the  deck  by its  timing  
of the announcement.  

60. IGT responds firstly that this  is  arguing from extremes. Cornwall cannot deny that the 
Listed Company Method  as  an average of the company's closing share price,  as  traded 
on  a  public  market  over  a  six-month period, should be reasonably closely approximate  
to  fair  value. Similarly Cornwall cannot deny that  in most  cases  the price of  a  dividend  
will be reflected  in  that price. It says it  is  plain that that the Italian legislature has 
specifically chosen the Listed Company Method  as  being the  more  "appropriate, 
reasonable  and  suitable" way of ensuring that an Exiting Shareholder  in  a  listed 
company receives  fair  value  for  its shares  and  that reflects  a  legislative intention that 
the Exiting Shareholder  is to  be fairly compensated by receiving the Liquidation Value. 
Secondly IGT suggests that Cornwall's  argument  creates  a  disjunction between the 
situation  as  regards listed  and  unlisted companies.  

61. IGT's second  argument  on incompatibility/overcompensation  is  that payment of  a  
dividend  to  Exiting Shareholders would be inconsistent  and  incompatible with the 
statutory  objective  of seeking  to  preserve the company's capital. If Exiting 
Shareholders could take such dividends that would mean that incoming shareholders 
would be correspondingly undercompensated, which would discourage remaining 
shareholders or third parties from buying the Exiting Shareholders' shares  in  the 
process which follows the triggering of the Cash  Exit  Right under Article  2437  quater.  
The knock-on effect would be  to  make it less likely that the  first  or second options  for  
share purchase bore fruit  and  more  likely that the company would be required (if it 
wished the merger  to  progress)  to  purchase the Exiting Shareholder's shares itself from 
its own assets. That, IGT argues, would be directly inconsistent with the statutory  
objective  of preserving the company's capital  for  the benefit of the company  and  its 
creditors.  

62. Cornwall's  response to  this  is to  say that it  is  open  to  the company simply  not  to  declare  
a  dividend at all.  IGT responds that the consequence would be that  to  avoid an Exiting 
Shareholder receiving  a  windfall, companies would  have  to  take  steps not  to  declare 
dividends until the Cash  Exit  Right  procedure  has completed —  to  the detriment of 
remaining shareholders (whose  dividend  will be delayed). IGT submits that this  is  an 
implausible result  and  illustrative of weakness  in  Cornwall's  case.  It  is  also, it suggests, 
unrealistic -  as  dividends may be needed  to  be declared  at  this  point  as  part  of the  
gearing  process  for a  merger.  

63. Cornwall also reiterates here its  point  that the question of tactical utilisation of the  
dividend  is  not  a  one-way street. It gives an example of  a  company whose  board  
deliberately announces  a  substantial  dividend at  the  same  time as  announcing the 
resolution giving rise  to  Cash  Exit  Rights  and  says that if Exiting Shareholders were 
denied the right  to  share  in  that  dividend,  such conduct could be used oppressively,  in  
order  to  discourage shareholders from exercising their Cash  Exit  Right. IGT dismisses 
this  as  an  extreme  example which  is  not  taken from practice. 
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64. Cornwall's other main  response to  this incompatibility  argument  is  that of revocability. 
IGT says that this possibility  does  not  create any difficulty, since dividends with 
regards  to  shares owned by Exiting Shareholders  are  simply suspended until the  
relevant  resolution cannot be revoked. If the resolution  is  revoked then Exiting 
Shareholders revert  to  being ordinary shareholders. It rejects the problems identified by 
Cornwall  as  insignificant or illusory. It  is  true that the Exiting Shareholder will  not  
receive any cash  flow  benefits of  a  dividend in  the period pending completion of the 
Cash  Exit  Right process, but it would  not  receive that benefit anyway if the Cash  Exit  
Right process completes,  as  the Exiting Shareholder has said it wishes  to do.  The credit 
risk exposure  to  the company pending the payment of  a  dividend  is  simply  a  slight 
lengthening of the credit risk which occurs anyway until it receives the Liquidation 
Value. IGT suggests this  is a  hypothetical risk.  

Case  law  

65. IGT urges  a  degree of caution  in  handling the  case  law. It  points out  that the  case  law 
tends  to  focus on the  point in  time  at  which an Exiting Shareholder loses its  "status  
soсй". However,  as  reflected by the different descriptions which emerged of it, that  is  
not  a  strictly defined concept. Further, given that both experts agree that:  (a)  an Exiting 
Shareholder temporarily retains its  status  socii after serving notice of the exercise of its 
Cash  Exit  Rights but  (b)  this  does  not  necessarily imply that the Exiting Shareholder  is  
able  to  exercise its shareholder rights, this concept  is  of limited utility  in  the exercise I  
have  to  perform.  

66. What IGT says I should take from the  case  law  is  broadly  as  follows. Firstly there  are a  
number of  first  instance Italian Court decisions which consider whether an Exiting 
Shareholder may be entitled  to  exercise certain other administrative shareholder rights 
after it has given notice of the exercise of its Cash  Exit  Rights, such  as  the right  to  vote 
or  to  obtain company documents.  A  substantial majority of these decisions  have  denied 
Exiting Shareholders the right  to  exercise administrative rights after they  have  given 
notice  to  exit  the company.  

67. The closest factual  parallel  is a  first  instance decision which has  held,  obiter, that 
Exiting Shareholders  are  not  entitled  to  share  in  profits distributed after  exit.  This  is a  
decision of the Rome Court of  First  Instance of  11  June  2012.  In  this decision, the court  
held  that "economic events that happen after that  moment  [the  moment  of notifying the 
Cash  Exit  Right]  both  positive  and  negative — must  not  concern the exiting 
shareholder ... [T]he legislator has implicitly denied  to  the [exiting] shareholder ... the 
right  to  receive the possible profit distributed after the withdrawal act".  

68. The other decisions on which Cornwall rely (the two decisions of the Supreme Court 
(Cass.  22303/2013 and  Cass.  5548/2004) and  one decision of the Court of Appeals of 
Milan (App. Milano,  21 April 2007))  though of the higher Italian courts  are,  IGT 
submits, briefly reasoned  and  directed  to  the  status  socii of Exiting Shareholders  in  
factually different contexts. They  are  therefore of limited utility, particularly given that 
both experts agree that an Exiting Shareholder's continued  status  socii  does  not  imply 
that it  is  able  to  exercise  all  shareholder rights. 

Academic commentary  

69. IGT submits that  in  this area the significant majority of contributions confirm,  in  line 
with  Professor  Notari's views, that Exiting Shareholders  are  not  entitled  to  exercise 
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shareholder rights. It relies on the works of Perrino  (2014),  Massella  Ducci Teri  (2016),  
Calandra Buonaura  (2005) and  Gabrieli  (2012). 

70. As  regards the works going the other way on which  Professor Enriques  relies (Rordorf  
2003; Di  Cataldo  2007;  Galletti  2005)  IGT contends that the authors' views  are  either  
(a)  whilst  eminent,  briefly expressed without reasons (Rordorf),  (b)  doubtful  (Di  
Cataldo) or  (c)  concerned with administrative rights (e.g. the right  to  vote) rather than 
economic rights (e.g. the right  to  receive  a  dividend)  (Galletti).  

71. Accordingly, IGT says, the weight of scholarly  input  is  firmly  in  their favour.  

72. As to  the Four Camps, IGT suggests that this  approach  is  of little assistance  to  the 
Court,  not  least because both experts fall within `Camp  3'.  It  points out  that the Camps  
are a  construct  not  of the courts or the scholars themselves, but of  Professor Enriques.  
Therefore this  is  not  an accepted  mode  of division  and  courts/scholars  are  not  
consciously trying  to  position themselves within this spectrum. This accounts  for  the 
fact that it can be  hard  to  categorise  a  number of scholars, whose work may be analysed  
as  falling into  more  than one camp, depending on where one  is  in  the article.  

73. However. IGT  does  pray  in  aid one  point  of analysis of the camps. It relies on the fact 
that that within Camp  3  itself  Professor Enriques  appears  to  be  in  a  significant minority.  
None  of the authors identified by  Professor Enriques as  falling within Camp  3  appear  to  
share  Professor Enriques'  view that Exiting Shareholders  are  entitled  to  participate  in  
dividends declared after they  have  given notice of  exit.  Within Camp  3  the consensus 
appears  to  be that Exiting Shareholders  do  not  continue to  enjoy economic rights after 
serving notice of  exit.  

Italian  business  practice  

74. IGT places some considerable reliance on this area.  Professor  Notani  has referenced two 
other transactions, acknowledged by both experts  to  be factually similar,  in  which the 
companies  in  question announced that Exiting Shareholders would  not  be paid  a  
dividend and  neither Consob  nor  Borsa  Italiana  raised any objections. The  first  was  
Autostrade  SPA  (2006)  where an extraordinary  dividend  was declared  prior to  
completion of the merger but conditional upon the merger completing. The  relevant  
shareholders'  meeting  minutes, directors' report  and  prospectus  all made  clear that 
Exiting Shareholders were  not  entitled  to  receive that  dividend;  rather, it was  to  be  set  
aside  and  paid  to  the buyers of the Exiting Shareholders' shares.  

75. The second transaction was Mediolanum SPA  (2015).  It merged with  Banca  
Mediolanum on terms which  gave  its shareholders Cash  Exit  Rights.  An interim 
dividend  was declared after Exiting Shareholders  gave  notice of the exercise of their 
Cash  Exit  Rights. The  relevant  shareholders'  meeting  minutes  and  prospectus  made  
clear that Exiting Shareholders would  not  participate  in  the  dividend. 

76. Professor  Notani  also contends that it  is  of some relevance that  in  these  cases  the  
relevant  shareholders' resolutions were subject  to  preliminary verification by  public  
notaries who also raised  no  objection  to  the proposals.  

77. IGT accepts that  business  practice  is a  less significant  element  than those already 
considered but maintains that Italian  business  practice  in  such  a case  can be significant 
from the perspective of the Italian courts.  At  the least, it says, it  offers  a  "reality  check"  
against any view which the Court may form. 
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Conclusions  

78. I  have  been extremely indebted both  to  the helpful evidence of the experts  and  to  the 
clear  and  detailed submissions of counsel on both sides. Inevitably my judgment cannot 
deal  in  depth with every one of the arguments  and points  of analysis which were so 
carefully explored before  me,  though I  have had  those  points  well  in  mind when 
considering the  matter. 

79. Ultimately the decision  to  which I come involves,  as  the expert evidence has done, an 
attempt  to  synthesise the indications given by the various sources.  In  this exercise I  
have  looked perhaps  most  keenly  at  the textual arguments  in  the light of the expert 
evidence  and  given less weight than would be done  as a  matter  of English Law  to  the  
case  law. This of course reflects the  approach  which would be taken by the Italian 
Courts.  As Professor Enriques  explained  in  his  first  report,  as a civil legal  system 
Italian law looks  first  to  statute  and  case  law  is  not  as  important  as  it  is  in  common law 
jurisdictions. I  have  taken it that,  as  he indicated, previous  case  law (particularly from 
the Supreme Court  and  Appeals Courts)  is  often regarded  as  persuasive, but it  is  not 
binding  on lower courts.  

80. So far  as  the  case  law  is  concerned I  have  been  glad  to  proceed on the  basis  that I need  
not  consider it  binding,  as  the  cases  (perhaps exactly because of the Italian Courts'  
approach  to  precedent)  do  not  harmonise terribly easily,  in  particular  in  the context of 
the  argument  before  me,  which the experts were agreed was different  to  any  point  
which  had  previously been decided by the courts.  

81. In  looking  at  the authorities there  are  difficulties created by  a  number of things. One  is  
that the attempt  to  categorise the  cases  by reference  to  the Four Camps was  not  
ultimately successful, since the arguments  in  the  cases  had not  proceeded by reference  
to  such  a  categorisation,  and  judgments therefore bore hallmarks of  more  than one 
camp  in  different  passages.  Secondly the tendency  in  the  cases  and  the definition of the 
Camps  to  refer  to  the  status  socii,  is  in  my view something of  a  red  herring, both 
because it can mean slightly different things,  as  the experts' approaches  to  the question 
indicated  (and  as  its derivation from the  word  meaning allies might well suggest —  cf  
Rome's Bel/um Socii),  and  also because it seems  in  some  cases to  be used  as a  rough 
shorthand while the courts  are  considering  a  different question which pertains  to a  
particular right  in  question  in  that  case.  One therefore ends  up  with  a  taxonomy which 
proceeds  in part  by reference  to a  fluid concept.  

82. This leads on  to a  further issue  in  the  cases,  which overlaps with an  argument  deployed 
by Cornwall  as to  the centrality of "reasoning".  A  point  was  put  to Professor  Notani  that 
the reasoning  in  the  cases  was  central.  This was intended  to  be  a  reference  to  the Camps 
analysis; but  in  fact  (as  follows from the above) such an  approach  cannot be  central  
where terms  are  not  defined. However  as Professor  Notani  indicated,  in  the  cases  before 
the courts the focus  is  inevitably on the right  in  issue  in  the particular  case,  in  the 
context of the facts of that  case.  The reasoning flows from,  and  must be read  in  the 
light of, that.  

83. Thus  none  of the  cases  purports  to  give  a general  analysis of Article  2437  et  seq; they  
all  simply answer the question  put  to  them.  In  most  of the  cases  the rights  in play  are  
administrative rather than economic.  None  of them deal with dividends. Their 
reasoning  is  therefore  not  always easily referable  to  the different right  in  this  case.  
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84. Another issue  is  that inevitably the presentation of the  cases  before  me  has steered 
towards  relevant  parts of each case's judgment  and  away from looking  at  any 
consideration of the  cases  against their  temporal  background  and  the  general  sweep of 
development of the jurisprudence (where that  is  apparent).  

85. What I  have  ultimately taken from the  case  law  is  this:  

85.1.  There  is  very little  in  the way of coherent development  in  this area. The majority 
of the  cases do  not  refer  to  other  cases  on Article  2437  but proceed  as  
applications of the Article  to  the facts  and  to  the perceived justice of the  case;  

85.2.  The exceptions  in  this regard  are  the  cases  of the Court of Rome, which  do  cross 
refer  to  each other. They consistently adhere  to  what they  term  "the traditional 
view" that the Cash  Exit  Right takes effect from the  moment  of receipt  and  
changes the position of the shareholder. Those authorities state that the Exiting 
Shareholder loses his "economic  and  administrative rights" gaining instead the 
right  to  the Liquidation Value  and  that "economic events that happen after that  
moment  — both  positive  and  negative — must  not  concern the exiting shareholder 
according  to  the law";  

85.3.  This  approach  seems also  to  have  been taken  in at  least one  recent  Supreme Court 
decision  in  a  slightly different context. The  2016  Court of Rome judgment cites 
Supreme Court judgment  5836  of  2013,  given  in  the context of similar  exit  rights 
given  to  partners in  a  partnership  as  saying "cash  exit  from  a  partnership  is a  
unilaterally performed act effective upon receipt ... the shareholder once he has 
notified his cash  exit  to  the company loses his  "status  socii "  and  his right  to  
profits, even if he has  not  yet obtained the liquidation of his share."  

85.4.  Generally the tide of the authorities across  time  reflects what one finds  in in  the 
scholarship, which  is  that the question of economic rights was  not  much  in  focus  
in  the earlier  part  of the period after  2004.  It  is  only  in  the  last  few years that 
issues relating  to  economic rights  have  been  in play in  academic thinking  and  
presented  in  some of the  first  instances decisions.  

85.5.  Otherwise what one can glean  is a  clear message that the new  regime  post 2004  
reflects  a more  enlightened  and  nuanced understanding of the role of withdrawal. 
There  is  reference  to  the change  in  favour of Exiting Shareholders. There  is  also 
repeated mention of  a  dual purpose behind the legislation; authorities refer  to  
protection of shareholders  and  encouragement of investment  and  also  to a balance  
between majorities  and  minorities.  

85.6.  The  cases  provide indications  in  both directions. The particular rights  and  
obligations considered by the Supreme Court  in 2013 and  the Court of Appeals 
of Milan  in 2007  were found  to continue  in  force  after the exercise of the Cash  
Exit  Right.  At  the  same  time  there  are a  number of  cases  where rights asserted by 
Exiting Shareholders  have  been refused. They include  cases  in  which Exiting 
Shareholders  have  been denied the right  to  access the company's documents,  to  
participate  in  general  meetings,  to  participate  in  the election  and  removal of 
directors, or  to  commence  a  derivative action against incumbent directors.  

85.7.  The higher  status  decisions of the Supreme Court  and  the Court of Appeals of 
Milan,  to  which one would ideally wish  to  have  almost exclusive reference, 
cannot safely be taken  as  guidance  in  that they  are  plainly  not  intended  as  
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definitive pronouncements on the Article  in  any broad sense, given the  nature  of 
those decisions. 

The earliest of them, Cass.  5548/2004,  where the Supreme Court has 
unequivocally  held  that the  status  socii  is  retained following the exercise of the 
Cash  Exit  Right concerned the law before the  2003  Company Law  Reform  
(which the experts agreed was very different)  and  did  not  concern the exercise of 
shareholder rights.  In  addition the  case  cuts both ways, with some reasoning 
favouring Cornwall's  approach in brief  obiter remarks but  a  conclusion which 
tends  to  cohere  more  with IGT's position. 

The second  case,  App. Milano,  21 April 2007  specifically  held  that the Exiting 
Shareholder retains its right  to  participate  in  shareholder  meetings  during the 
period of the Cash  Exit  Right. However it was concerned only with  a  
preliminary procedural issue аs  to  whether participation  in  the company's AGM 
constituted  a  waiver of  a  right  to  appeal; 

The  most recent  Supreme Court decision, Cass.  22303/2013  is a  decision, the 
reasoning of which  is  confined  to  one  page,  on the procedural issue of whether  a  
court or an  arbitral  tribunal  was the competent authority  to  resolve  a  dispute 
following  a  completed reference  to a tribunal.  The decision was about whether 
the arbitration clause subsisted. It was  not  concerned whether  a  shareholder 
could  continue to  exercise any shareholder rights.  

86. So far  as  concerns the  legal  scholarship, I  have  found this interesting, but  not  ultimately 
of great assistance. There  are  numerous articles which can be prayed  in  aid by each 
side. Much of the scholarship proceeds  at  quite  a  high level.  Understandably, given 
that this  is  where  most  disputes  have  arisen, the  bulk  of analysis  is  directed  to  the 
exercise of administrative rights,  and not  economic rights. There  are a  handful of 
commentators,  led  by Buonaura, who  have  specifically considered economic rights  in  
some  detail and  concluded that they  are  lost after the right  to  withdrawal  is  exercised. 
These articles provide the  first  enunciation of the overcompensation  point  but  do  not 
test  it against detailed examples. President Rordorf's  2003  article, which deals with 
economic rights  to  the opposite effect  (and  which  is  later tacitly cited  in  one authority  
and  overtly cited  to  similar effect by other academics)  is  unreasoned on this  point and  is  
focussed elsewhere. It  is  self-evidently an early article  in  the timeline of this legislation  
and  appears  to  have  been designed  as a  review of  a  number of likely issues under the 
new  regime.  On both sides of the academic debate, however, I consider that the  level  
of analysis  is  nothing like that which has been directed  to  this question by the experts  
and  by counsel  in  this  case.  

87. A  fortiori I  have not  found the  business  practice material of any  real  assistance. It  is  
interesting that other companies  have  approached  matters  the  same  way  as  did IGT, but 
the  sample  size referenced by  Professor  Notani  is  too small  to  be of any  real  help even  
as a  reality  check.  Further I am  not  persuaded,  in  the  absence  of authorities 
demonstrating this, that the Italian Courts would take judicial notice of  business  
practice  in support  of  a  decision.  

88. I therefore  turn  to  consider the competing views on textual analysis  in  context.  

89. Cornwall's  approach  on its primary  case is  narrow.  Case  law aside, it effectively hangs 
on three things. The  first, and  probably the  point most  heavily relied on,  is  that because 
the Italian legislature  had  the protection of minority shareholders  as  its intent  in  making 
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the changes  to  the legislation, there should be  a  presumption  in  favour of that outcome 
on any  point not  expressly provided  for  in  the legislation.  

90. There  are  two problems with this. The  first  is  that  Professor Enriques  effectively resiled 
from that position  in  his evidence.  He  accepted that there was  no  rule of Italian law 
which creates such  a  presumption. The second  is  the text of the underlying enabling 
legislation which (unsurprisingly) explicitly references  а  wider portfolio of issues 
including reference  to  the rights of continuing shareholders  and  creditors. This dual 
purpose  is, as  I  have  indicated above, also supported by  a  number of the authorities 
which reiterate  a more  nuanced  approach  to  the purpose of the legislation, 
comprehending the rights of the company, creditors  and  other shareholders  as  well. 
This  is  hardly surprising, given the position (very much against minority rights) which 
prevailed before the reforms;  a  change plainly was intended, but such  a complete volte 
face  would be surprising. If that were the intent one would expect  to  see it clearly 
signalled  in  the Article  and  the enabling legislation.  Not  only  is  it  not  so signposted, but  
(as  I  have  noted) indications  to  the contrary abound.  

91. The  point  cannot be rescued by reference  to  the dictum  in  the  2015 First  Court of Milan  
(Tribunale  di  Milan)  case  (see  para  36  above).  As Professor  Notani  indicated, those 
words arise  in  the context of the particular  argument in  the  case  that  а  change  to  the  
relevant  company's bylaws triggered an Article  2437  right  to  withdraw  and  that  in  
deciding this issue the words "participation rights" should be read  in  a  way which the 
court described  as  reductive. It was  a  comment on the particular  argument  as to  the  
approach  to  construing the width of the provisions triggering Cash  Exit  Rights. 
Moreover the  case  specifically references the other considerations involved, including 
the "new  balance  in  the dialectic between majorities  and  minorities"  and  the need  to  
limit  the impact of withdrawal on other interested parties, thereby nodding  in  the 
direction of the dual purpose  argument. 

92. The second  point made  on textual analysis was derived from the fact that the Cash  Exit  
Right  is  specifically given  as a  right inconsistent with the shareholder's usual rights,  
and  that its implications  vis a vis  other rights  are  not  defined by the Article or 
elsewhere. Cornwall submits that this  absence  is  intended  as  an indication that  no  other 
derogations from shareholders' rights  are  intended. That might be the  case,  but it  is  of 
course  not  the only possibility. The other (particularly given that the drafters did  not  
expressly say so, which they might well  have  done)  is  that, consistently with the 
nuanced purpose of the changes, the drafters acknowledged that simple binary solution 
was  not  right,  and  that  more  complex answers might be needed.  

93. In  this context I  have  noted the following footnote from  Professor Enriques'  first  report:  

"An  indication  in  favour of Camp  3's opinion  may be found  in  the fact that the 
drafters of the company law  reform  (a  large  majority of whom were leading  legal  
scholars), while well aware of the discussions about the effects of the withdrawal 
act on  status  socii, decided  not  to  enact rules clarifying the  matter.  They may  
have  thought that providing  for  one clear  cut  solution, one way or the other, may  
have led  to  the "wrong" outcome  in at  least some of the  cases,  while it would  
have  been contrary  to  the laconic style of Italian lawmakers  to  provide  for a  
specific rule  for  all  the possible situations." 
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94. This seems  to me to  be  a  forceful  point.  It was open  to  the drafters  to  unpick the 
possibilities  and  legislate  for  them. They did  not  do  so. This  in  my own view  (and  
apparently  to  some extent that of  Professor Enriques)  indicates that it  is  likely that they 
wished  to  leave the courts  a  free hand, anticipating that the issue was nuanced,  and  that 
different factual situations might call  for  different approaches  to  the issue of the Exiting 
Shareholder's rights  (and  duties). I  note  that the different approaches which appear  to  
have  proved appropriate  in  relation  to  particular voting rights  in  different circumstances 
indicates the wisdom of such an  approach. 

95. The third  point  prayed  in  aid by Cornwall  is a  presumption  in  favour of simplicity —
which was positively advocated by Mr Morrison  as a  reason  for  preferring Cornwall's  
approach.  However it was  not  suggested that Occam's razor forms  a  part  of the Italian 
Law's  approach  to  statutory construction,  and  this  argument  can be  put  to  one side.  

96. Finally  in  terms of textual analysis it  is  noteworthy that Cornwall's  approach  does  not  
otherwise really engage with the text or  overall  sweep of the Article. I find the  
approach  advocated by IGT  more  coherent  and  compelling  in  terms of harmonising the 
words  in  a  commercial  and  legal  context.  

97. In  particular,  in  considering the "fit" of the respective approaches  to  construction the 
following  points  seem  to me to  be significant.  

98. The  first  is  that on the wording of the Article  as a  whole the exercise of the Cash  Exit  
Right  is  plainly significant. The  set up  for  its exercise (the careful arrangements given  
to  timing,  the notice of value  in  good  time for  consideration before exercise, the need  
for formal  notice) says this clearly. So too  do  the consequences: irrevocability from the 
shareholder's side, loss of the right  to  sell shares, loss of custody of shares, limited 
circumstances  in  which the right can be neutralised.  

99. That there  is a  change  is  also inherent  in  the wording of the revocation provision, which 
says that if there  is a  revocation the withdrawal  is  "deprived of its efficacy" —  a  wording 
which  is  hardly consistent with the notice being  formal  and  lacking substantive effects  
(a  point  noted  in  the  2016  Court of Rome  case).  

100. All  these things  in  my view plainly denote  at  least  a  significant fracture  in  the 
relationship between the Exiting Shareholder  and  his former cohort. This reflects an 
economic reality, too. Whatever one may say about the upside consequences  (to  which 
I shall  turn  below), the Exiting Shareholder  is  hedged against downside risk from the  
moment  he opts  to  exit.  He no  longer partakes of the main economic risks which affect 
the other shareholders. This  is  also how the Court of Rome sees it, describing the 
exercise of the right  as  "changing the position of the shareholder amongst the company 
shareholders".  

101. This fracture or change  is  reflected  in  Article  2437  bis  (2),  which provides that the 
shares  for  which the Cash  Exit  Right  is  exercised "cannot be transferred  and  must be 
deposited  at  the registered office of the company". I share the view of the judges  in  the  
2012  Court of Rome decision that  as a  matter  of analysis  a  rule of this  kind  is  "entirely 
incompatible with the assumption that the cash  exit  does  not  take effect until liquidation 
of the share". The shareholder has lost freedom  over and  custody of the evidence of his 
participation  in  the company. This must be significant.  

102. Another significant  point  is  the puzzle thrown  up  by  a  consideration of Article  2437  ter  
(2) and (3)  — the valuation  regimes.  The Unlisted Company Method  is  plainly  (and  the 
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experts were  ad  idem  on this) designed  to  produce  a  fair  valuation of the shares. It 
explicitly takes into account  matters  which would result  in  a  reflection of  a  future 
dividend's value  in  that price. On its  face  therefore it would seem inconsistent with  a  
retention of  dividend  rights.  

103. Cornwall's submission was that the Listed Company Method  is  materially different 
from the Unlisted Company Method  in  its purpose,  in  that  in  the former the 
predominant purpose  is  certainty.  

104. Leaving the questions of intent  and  result  to  one side  for  now, if that contention  is  right, 
one  is  left with  a  conundrum.  Is  it the intention of the drafters that the two different  
types  of company should  have  a  different result  as  regards the treatment of dividends (if 
any)? That would seem  a  strange  approach,  when the mechanism of Cash  Exit  from the 
perspective of the shareholder  is  identical  in  either event. Indeed the problem might, on 
that  approach,  be even stranger than this suggests. What would happen if  a  listed 
company chose  (as  it might)  to  use the Unlisted Company Mechanism? Presumably  in  
that  case  the result would be  non-entitlement  to  dividends  in  a  listed company  scenario,  
while other listed companies following  a  different  approach  would  have  to  pay 
dividends.  

105. This unpleasant disharmony  led  Mr Morrison  in  closing  to  argue that the correct  
approach  would be  to  treat both listed  and non-listed companies the  same,  but  to  allow 
dividends  in  both  cases,  although that would almost certainly lead  to a  windfall  in all 
non-listed company  cases.  That strikes  me as  an equally unattractive  argument,  buying 
harmony  at  the expense of unfairness -  and  another  real  indicator that the contrary 
analysis should be preferred.  

106. I bear  in  mind the submissions  made  that the company effectively has  in  its hands 
considerable power,  in  that it has the power of determining the exact  point in  time  at  
which the right  is  exercised by its' control of the  time  of declaration  and  that has knock 
on effects  for  the valuation. However I  do  not  think it follows from this that  a  check  
must be intended; there seems  to me to  be considerable  force  in  the arguments  for  IGT 
that  a balance to  that power  is  already created by the powers which remain with the 
potential exiting shareholder.  He  has  time  before the EGM  to  analyse  the value offered 
by the Liquidation Value.  He  then has  time  after the EGM  in  which  to  decide whether  
to  sell his shares independently, drawing  a  line  at  that  time,  or whether  to  opt  for  the 
delayed payment of the Liquidation Value. One can imagine that  in  some  cases a  vote  
for a  merger might create  a  spike in  share value even  in  excess of the Liquidation 
Value.  In  this  case  one can see that  a  spike  did result, but the shares traded  at  below the 
Liquidation Value  and  so that was the  more  attractive option  for  Cornwall.  Overall  
therefore Cornwall's  approach  seems  to  produce  a  less balanced result than  does  that of 
IGT.  

107. Nor  do  I consider that the arguments  as to  revocation can suffice  to  counterbalance or 
outweigh this analysis. Revocation  is a  concept which takes  as  its starting  point  that 
something has changed. It therefore tends  to  suggest that there  is a  change  in  the 
Exiting Shareholder's position. The arguments against this  are  not  arguments against 
the change, but  are  arguments against the way  in  which consequences of the change can 
operate. What  is more  they  are  not  major  difficulties. The delay  in  payment  and  credit 
risk  are  simply extensions of the  same  issues  as  they apply  to normal  shareholders,  and  
are  offset  by the advantages of the Liquidation Value hedge. The need  for  some 
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mechanism  to  hold the  dividend  pending the merger being finalised  is  purely  a  practical  
point; and  one can see it  is  easily dealt with from the facts of this  case.  

108. For  the above reasons I reject Cornwall's primary  argument,  that the position of Exiting 
Shareholders  is  unchanged  save  as  regards the question of sale of the shares (Camp  1).  I 
would add that while I  do  not  consider that  Professor Enriques'  own preference  for  the  
more  nuanced Camp  3  analysis was necessarily  fatal to  Cornwall's primary  case,  I am 
unsurprised that against  a  careful consideration of these  points,  the Camp  3  analysis 
was his preference.  

109. This brings  me  back  to  the heart of the compatibility debate which  is  the question once 
Cornwall's primary  case is  dismissed. On this  a  number of the  points  considered above 
— including those  as to  the "presumption", the change/fracture, revocability  and  the 
article  ter  analysis - also  have  relevance  and in  my judgment tend  to  point  towards 
incompatibility. However it  is  fair  to  say that, aside from the issue of the "presumption"  
in  favour of minority shareholder rights,  Professor Enriques  looked  most  clearly  to  the 
question of overcompensation  as  being the  basis  for  his view that the exercise of the  
dividend  right was  not  incompatible with the Article.  

110. Two aspects on which he relied  and  which  are  not  fully considered above  are  the 
questions of whether the listed company  approach  to  valuation  is  or  is  not  intended  to  
produce  fair  value  and  whether it  in  fact  does  so.  

111. On this, it seems  to me  that the submission that the Listed Company Method  is  not  
intended  to  produce  fair  value  is  not  sustainable. It  is  plain that it  is  designed  to  achieve 
the  same  result  in  broad terms  as  the unlisted mechanism. The enabling legislation, the 
positioning next  to  the Unlisted Company Method, the content of  ter  generally  and  the 
interchangeable use of the Unlisted Company Method clearly  show  that both methods  
are  designed  to  achieve  fair  value. The Listed Company Method  is  plainly  a  mechanism 
which was designed  to do  just that  and  which will  do  so  in  the majority of  cases.  An  
average of market prices  is a  classically reasonable way  to  produce an objectively  fair  
approximation  to  value. Just because the mechanism was also designed  to  produce 
certainty,  does  not  mean that it was  not  also intended  to  reach  a  fair  value,  in  broad 
terms. Just because it will  not  produce  a  perfect result  in all  cases does  not  mean that it  
is  not  effective.  As  was almost agreed between the experts, this was the best  approach  
which could be produced by the drafters.  

112. In  essence Cornwall's  argument  (here  and in  some other places)  is  really an issue with 
the drafting of the Article  at  the  extreme  edges; that however  does  not  mean that the act 
was  not  designed  to  produce  a  fair  result.  

113. Similarly I reject the  argument  that the mechanism will  not in  fact produce  a  fair  result  
in  general.  The evidence was that the mechanism would produce an approximation  to a  
fair  value, though it could  not  produce  a  perfect result,  and  could be caught  out  by 
market vicissitudes or by  matters  which the market did  not  know  to  price  in.  The thrust 
of the evidence was that the Listed Company Method would produce an approximation  
to  fair  value  in most  cases.  This was effectively common ground. Cornwall's issue was  
as to  "approximation"  and "in most  cases".  I  do  not accept  that the fact that  in  some  
cases  the value will be off (possibly  in  either direction)  is a  reason  to  take  a  different  
approach  to  construction of the Article. Here one must  have in  mind the intent of the 
drafters,  not  the minor defects  in  operation. Interestingly,  as  Miss  Tolarley QC  notes for  
IGT,  in  this  case  the coincidence between the uplift produced by accepting the 
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Liquidation Value  and  the  dividend  indicates that the calculation was very close  to  
being correct.  

114. This takes the  matter  to  the consequences  and  overcompensation. It effectively follows 
that if the Listed Company Method produces an approximately  fair  value  in most  cases,  
then  in most  cases  allowing  a  shareholder  to  take the  dividend  would result  in  
overcompensation. That demonstrates  in  my view that  in  general  the position  for  which 
Cornwall contends would produce  a  result which  is  incompatible with the scheme of 
the Article, which  is  not  to  put  minority shareholders above  all  else, but  to  hold  a  fair  
balance  between their interests  and  those of other interested parties, while allowing 
them greater freedom of action than  had  previously existed.  

115. I therefore find nothing  in  this  part  of the analysis which contradicts the indications 
given by the earlier  part.  Both  point in  the  same  direction.  

116. I would add that  in  my judgment the  approach  contended  for  by Cornwall would also 
result  in  an anomaly, which  is  related  to  this overcompensation  argument  but  not  fully 
captured by the focus on  fair  value. That anomaly  is  this. It  is  common ground that the 
value of the Exiting Shareholder's shareholding  is  calculated  at point X and  fixed.  In  
effect therefore,  for  value purposes  (and  particularly  in  terms of financial downside) the 
clock  stops.  Yet if Cornwall were right,  at  the  same  time  the clock would  continue to  
run  for  other, purely upside, purposes. The Exiting Shareholders' portfolio of rights 
would be distinctly different from  and  better than the other shareholders'. Effectively 
this would  have  two inconsistent  timing  mechanisms  and  undercut the  regime as  set out 
in  the Article. It thus provides another manifestation of the incompatibility of the 
continued entitlement  to  exercise  dividend  rights with the exercise of Cash  Exit  rights.  

117. For  these reasons I also reject Cornwall's secondary  case.  It follows that Cornwall's 
claim fails. 
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