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Introduction

1.

This is a trial of liability questions only (pursuato an Order of Master Bowles of 26
April 2012) in a complex action against a formenedior and former employees of, and a
former sub-contractor to, the Claimant company. Pphiacipal case advanced was a
diffuse case of conspiracy to injure by unlawfulamg: and that case entails a detailed
examination of the actions of the present Deferslgand others who were never
defendants and another who has ceased to be addefdout who were involved in the
alleged conspiracy) in 2003 and 2004. The allegddwful means themselves were also
the subject of separate claims against individe&mdants. So it is necessary to examine
multiple causes of action against sundry individuahd then to ask whether some (and if
so which) are secondarily liable as conspirators.

In order to present a coherent account of the ssbuéll establish the basic narrative, and
then return to particular parts of it to addressitisues for determination.

Basic narrative

3.

In 1983 Mr Emmett and Mr Walmsley started a traduagtnership as “BSW Design and
Engineering” dealing with the design and developmeh underwater tools and
machinery. They had recognised that the techndiogsnoving underwater pipes at depth
was unreliable and had seen an opportunity to dpvahd improve on the available
systems. They (using the inventiveness of Mr Emnaetveloped a self activating locking
system which utilised the interaction between d @atl a taper: and having designed it
they put it into production. Once the technologd Iheen proven they adapted it to other
uses, and began to design and produce pipelingeggctools.

In February 1994 they incorporated this busined33/ Limited (which is the Claimant
in this action under its new name) (“BSW"). In Sapber 2001, in order to secure further
investment into the company, Mr Emmett and Mr Waénsold a 75.1% shareholding in
BSW to Arnlea Limited (a company belonging to aodtcolled by Mr Suttie) (“Arnlea”).
Instrumental in bringing about this transaction WasEmmett's acquaintance, Mr Brown,
who had been a project manager with major oil cangsa was an enthusiast of the “ball
and taper technology” and realised its potentigdhewthe majority stake in BSW was sold
to Arnlea Mr Brown became the Managing DirectorB8W, having (at that time) the
confidence of both Mr Emmett and Mr Suttie: andaees given a small shareholding. Mr
Emmett was given the formal title of Technical Ric.

The consideration payable to Mr Emmett for his ehawas £650,000 in cash plus
£1.254m of interest bearing Loan Notes redeemabégjual tranches of £313,500 on 30
November over 4 years, and guaranteed by the R®gmak of Scotland (“RBS”). This
(together with payments to Mr Walmsley which aré material to these claims) secured
control of BSW by Arnlea (and Mr Suttie, as Chainyjaand offered BSW access to
funding in order further to develop its technolai®ut it also meant that what had
previously been an innovation-driven small busirggssrating on an informal basis with a
small and well-knit team of half a dozen had tditied into a formal corporate structure
in which the key drivers were financial and keygmemel were recent introductions. This
was unsurprisingly productive of tension.
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10.

Mr Emmett and Mr Brown embarked on the product tgwaent programme which
naturally enough entailed a “cash burn” phase leetfoe developed product could be sold.
But the progress of this programme did not accorttt ¥he business plan agreed at the
time of Arnlea’s acquisition. A significant factor this was that Mr Emmett had realised
there was a need to build a “test rig”: but thigl Im@t been part of the business plan, and
Mr Suttie appears not have been informed (or ndbaee appreciated) the amounts of
money involved. From the perspective of an outsigestor looking over the short term,
Mr Brown and Mr Emmett had turned an operating ipraf the time of the sale in
September 2001 of about £220,000 into an operdbisg (9 months later) of £378,000,
and had turned a debt-free company into one buddesith £464,000 worth of debt and
requiring further support for its overdraft fagilito be continued. This lead Mr Suttie to
assume greater operational control, to the eviotgtdtion of Mr Emmett and Mr Brown,
who sought (with some measure of success) to cieammthe constraints he imposed.
This generated an atmosphere of conflict and comezd.

This was manifested in two ways. First, the unddgomance against the business plan
led to an entitlement on the part of Arnlea to claaek part of the purchase price: and the
failure by Arnlea to pay an instalment of interestthe Loan Notes in full entitled Mr

Emmett to call all the Loan Notes in immediatehhe$e claims on either side were
compromised: but their advancement undoubtedlypther distance between the parties.

Secondly, Mr Brown (probably through ignorance: paeagraph 5.12 of the decision of
the Manchester Employment Tribunal which later ad@®d Mr Brown’s unfair dismissal
claim) committed BSW to take a 15-year lease of esdanger premises; and he then
sought to conceal from Mr Suttie what he had ddie.Brown was dismissed by Mr
Suttie as an employee for gross misconduct in A803 (though he remained a director
of BSW). Mr Emmett (who had not been consulted by $4ittie about Mr Brown’s
dismissal, and one of whose character traits ialtgythought this dismissal unfair: but he
was powerless to prevent it. Mr Emmett represemdedBrown at the internal inquiry
within BSW: but Mr Suttie would not shift. This leMir Brown to commence the
proceedings in the Manchester Employment Tribugalrest BSW for unfair dismissal to
which | have referred, proceedings which Mr Emnfettt of loyalty to his friend) funded
to the tune of £105,000, and in which he gave #estant supporting Mr Brown. In
September 2004 the Tribunal found that Mr Brown&rdssal was indeed unfair, and that
Mr Suttie had decided to engineer Mr Brown’'s dep&teven before he had discovered
the lease commitment and its concealment.

As soon as Mr Brown was dismissed Mr Suttie apeoinMr Hatfield as managing
director to work alongside Mr Emmett (though agaithout consulting Mr Emmett). Mr
Emmett was simply informed of Mr Suttie’s decisioy email on the 23 April 2003. This
inevitably produced yet more tension and conflMt. Emmett had a low opinion of Mr
Hatfield and of his abilities and compared him veryavourably with Mr Brown. Mr
Hatfield appears to have been insensitive to Mr Ettisyposition as creator and former
owner of the business and to Mr Emmett’s curresiustas a director, simply reporting to
Mr Suttie and ignoring Mr Emmett.

Notwithstanding this degree of operational confligthin the office, BSW continued to

operate in a formally correct way. In particular tve 25 November 2003 there was a
board meeting of BSW (held at Mr Suttie’s officesAberdeen) attended by Mr Emmett
(though not by Mr Brown). At that meeting BSW’s dt¢ business was reviewed.
Amongst the prospects seen as maybe coming thnaegh (a) a contract from a French
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11.

12.

13.

14.

15.

16.

company (“Technip”) in relation to its Dalia Projeand (b) work in connection with the
Kizomba oilfield. It is apparent from the minutdsgat Mr Suttie remained concerned to
control capital expenditure on the development tsting of products, that business was
slack (with the position of the company still detesiting) and that the assistance that Mr
Emmett was providing to Mr Brown in the Manchedtenployment Tribunal proceedings
was an irritation to Mr Suttie.

To this tension at board level must be added tensibthe operational level well
encapsulated in an email that Mr Hatfield sent toSuttie on the 15 December 2003:-

“I like ball grab it's a challenge but | am not elsive or as
passionate about it as Bob [Emmett] says | shoeldPlersonally
| don’t mind what we make as long as we make iffifaiole.
Bob [Emmett] uses this as an excuse for non-comgdiavith
simple changes | have introduced”.

One way of resolving these tensions was for Mr Ethifperhaps also with Mr Brown) to
buy back BSW from Arnlea. In August 2003 Mr Emntedt retained Craig Corporate as
advisors in relation to that process, and had sotighassistance of a Mr Harlow in the
attempt to raise funds. Mr Suttie wanted (in elfemtclear return of £1m from his
investment with BSW Limited irrespective of its remt value, but no one could make the
figures stack up at that level of purchase pricart{gularly in view of the company’s
deteriorating financial performance).

In the absence of a conventional purchase stryataréhe 18 December 2003 Mr Emmett
offered a pure “earn out” repurchase but deferoe@fyears. That proposal was brusquely
rejected by Mr Suttie. It is an issue in the actidrether Mr Emmett thereafter entertained
a genuine belief that a repurchase of Arnlea’s%bshareholding was a possibility.

In January 2004 there arose two further sourcésnsion. First, Mr Emmett held the view
that Mr Hatfield was hopeless and he began opemlyoice that opinion and, as Mr
Emmett himself put it, to “blow his top”. He wastralone in the office in holding that
view of Mr Hatfield’s abilities: but senior stafelt that Mr Emmett's conduct was
disruptive, as was his general disregard of thequuores that Mr Suttie and Mr Hatfield
had introduced. It got to the point where Mr Sutfsa’e Mr Emmett a specific order not to
go to BSW's offices: and he wrote to the staff supipg Mr Hatfield (but notably not
mentioning any support for Mr Emmett). This lead BMMnmett to consult his lawyers.

Second, there was another dispute over the payofeinterest on Mr Emmett’s Loan
Notes, and a cross claim from Arnlea in respecarofalleged premature redemption of
some of the Loan Notes. (In November 2003 Mr Emrhatt by mistake sent Arnlea the
certificates for the 2004/5 tranche of Loan Notesteéad of the certificates for the 2003/4
tranche). Because all of the interest had not bead Mr Emmett called in the
outstanding £627,700 worth of Loan Notes (plusredf): and when his demand was not
met he called on the RBS guarantee. These dispgub#e Mr Emmett and Mr Suttie yet
further apart (and, indeed led to the commencenremarch 2004 of proceedings in
Scotland by Arnlea against Mr Emmett to prevent RB®ing on the guarantee).

These tensions led Mr Suttie to call Mr Emmett toeAleen for a meeting scheduled for
the 3 February 2004. But on the morning of the mge¥ir Emmett indicated he would
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not be attending: and he signed off work on theebré&ary 2004 until the 16 February
2004 on the grounds of stress.

17.  On the 6 February 2004 Mr Emmett then sent a letigrl of complaint (written with legal
assistance) to Mr Suttie. He identified 13 itemsaolwvhhe said constituted breaches of one
or more terms of his contract of employment, tharslsale agreement and the Articles.
These were:-

a) The dismissal of Mr Brown;
b) The appointment of a Mr Forbes as an addition&ictior;
C) The appointment of Mr Hatfield as managing director

d) Restructuring of the management of the companyadiedation
of terms of employment;

e) Implementation of new financial procedures;

f) Filing accounts without formal agreement of therdpa
Q) Failure to agree on a reporting structure;

h) Alteration of the accounting reference date;

) Failure to hold an AGM;

)] Establishing a head office in Aberdeen where akcexive
decisions were made;

K) Failure to involve Mr Emmett in the 2003/2004 budgead
business plan;

) Failure to discuss a sublease;

m)  “The undermining of my position represented by yoircular
letter to employees”.

18. Mr Emmett then went on holiday to America wherenmet up with Mr Brown. On this
holiday, Mr Emmett and Mr Brown:-

a) Met with potential co-venturers (and there is asués which |
must resolve about whether “the venture” was trgisttion of
Arnlea’s shares in BSW or the establishment of mpmany to
compete with BSW): and

b) Discussed what advances might be made in the thghno
employed in BSW'’s then current products.

19.  When he returned Mr Emmett received on the 28 Felra004 a letter from Mr Suttie
which accused him of deliberately avoiding a megtvith Mr Suttie and continued in
these terms:-
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20.

21.

22.

“I was attempting to deal with this matter on agaent basis so
that we could attempt to move forward with the hess.

Instead, you have refused to cooperate with metaramply

with a reasonable request made by the ChairmaheoBbard

and the majority shareholder. In all of these amstances, |
now believe that | have no option but to suspend fyjom your

employment with immediate effect. You should remauwmay

from the office and you are expressly prohibitedriry this

period of suspension, from communicating with staiff

conducting any business on behalf of BSW Limitedl.the

meantime, | will simply advise staff that you akesant from the
office on leave. ... In order for us to attempt tealee matters, |
am again formally requesting that you attend a mgetith me

to discuss... the matters raised in your letter ef@hFebruary..
This is not a disciplinary meeting which | am agkiyou attend
and you therefore do not have any right to be apeoned...”.

First Subsea v Balltec

A meeting between Mr Suttie and Mr Emmett at Laterawas immediately arranged for
the 3 March 2004. Mr Emmett said that if it wasiaformal and unrecorded free and
frank exchange of views, then that was one thingiftit was a formal meeting he wanted
it tape-recorded or an independent written recoaden Mr Suttie refused both requests.

At this meeting Mr Emmett raised:-

a)

b)

c)

The reinstatement of Mr Brown as Managing Director:

The behaviour of Mr Hatfield (whom he accused of
downloading pornography onto the receptionist’s potar at
BSW'’s offices and of other behaviour towards femataeff
members which Mr Emmett regarded as inappropriate):

His continued wish to repurchase BSW.

At the conclusion of the meeting Mr Emmett madefanence to “constructive dismissal”
which Mr Suttie recorded in these terms:-

“[Mr Emmett] stated that he had hoped that it woudd come to
this but on that basis that [Mr Brown] was not éurn he had
no other alternative but to terminate his employh@aiming

that he was constructively dismissed”.

(On the 5 March 2004 Mr Emmett was to write thas tiecord, then contained in a letter
in advance of the preparation of the minutes, viassted” and that at no time had he said
that his continued employment was contingent onréimestatement of Mr Brown, that he
was still considering his employment position amak the had not resigned).

The meeting between Mr Suttie and Mr Emmett was eadiately followed by a Board
Meeting between Mr Suttie, Mr Emmett and Mr Browiihere was no agenda for the
meeting, although Mr Emmett had requested suchhen2 March 2004. Mr Suttie
prepared the minutes. Those minutes record an ptteynMr Emmett and Mr Brown to
raise at board level what they regarded as inapjatepconduct by Mr Hatfield. Mr Suttie
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23.

24,

would not countenance this until he had personalstigated the matter. There was a
discussion on the accounts (change of year endtniemt of work in progress,
apportionment of costs, treatment of various ceastdls, rate of depreciation on certain
assets): and when the audited accounts were pilietboard for approval, Mr Emmett
abstained, Mr Brown voted against the accounts, MndSuttie (whose casting vote
carried the day) voted in favour. Mr Suttie’s miesitonclude:-

“It was also noted at the meeting that [Mr Emmétp stated
earlier that morning that he was terminating hisplelyment
effective immediately on the basis of alleged camdive
dismissal”.

Mr Emmett and Mr Brown feared that because of Miti&g support for Mr Hatfield the
latter's conduct in downloading pornography onte tieceptionist’'s computer and his
possible harassment of female staff members woatdoa properly examined. So they
went to BSW’s offices and removed the relevant cat@p This resulted in a letter from
Mr Suttie on the 4 March 2004 in the following texm

“l... understand that you entered the company’s psenii.
with [Mr Brown] and removed significant items of mpany
property. As you have terminated your employmengduire
you to return all company assets, documents and keyour
possession to me, immediately. | am equally disegped that
you feel it necessary to terminate your employmerhis way,
but | hope that you understand my position. Notstahding
this, 1 would like to discuss with you the posstlilof offering
you a technical advisory role on the basis of a d0tiancy
Arrangement if you would be interested in that asallernative
to being employed. | would be happy to discussthil you at
anytime”.

The letter did not address Mr Emmett's status ditlements as a director. It was
followed by a letter from BSW’s solicitors to Mr Enett's solicitors saying that they
were examining “the criminal implications” of Mr Enett’'s removal of a computer and
that they would be:-

“obliged if you would also advise your clients thlagy have no
authority or any other legal interest in being be tompany’s
premises, given that Mr Emmett would now appeahave
resigned from the company”.

Mr Emmett had not “resigned from the company”. Absnhe had considered himself
constructively dismissed as an employee: but heireed a director and shareholder.

At the same time an instruction was given to Mridll(the senior local finance staff
member) not to permit Mr Emmett to speak to anyf steembers by phone, and Mr
Emmett's home phone and mobile phone were bothodisected. When Mr Emmett
complained, BSW'’s solicitors wrote (on 12 March 20

“... Your client terminated his employment. Pleaseisel your
client of this position and confirm he will not lagtending the
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25.

26.

premises of BSW or purport to conduct businessheir behalf.
He should also return immediately all company prgpehich
is in his possession...”

The terms of these letters addressed to a dir@ftthe company have given rise to a
debate as to the extent of which Mr Emmett and MovB were in reality directors after
these events, and to what extent they owed thegaildns to be expected of directors.
Some time the same week Mr Suttie commissionegharrento BSW’s business from R
Manson. The terms of the resulting report delivesad22 March 2004 identified as “the
main disruption to the current set up” what wasneat “the Emmett/Brown interference”
which the report said “needs to be closed out”. Theove[al] [of] Emmett/Brown from
equation” was regarded as an advantage: and tbe @mcluded that:-

“The threat, perceived or real, from ex-executiveators 6ic)
must be neutralised absolute soonest”.

Mr Emmett and Mr Brown were not consulted priotthe instruction of Mr Manson, nor
were the terms of the report or its conclusionsldged to or discussed with them. This
circumstance also fed into the debate at trialoagtiether Mr Emmett and Mr Brown
were really directors.

Mr Emmett and Mr Brown had taken the computer thag removed from BSW’s offices
for examination by an IT specialist (and a repatl lbeen prepared showing just how
extensive Mr Hatfield’s downloading of pornograpditywork had been, he having visited
1764 websites on 1103 occasions). Notwithstanciegtérms in which BSW's solicitors
had written to them, Mr Emmett and Mr Brown atteshéé BSW'’s offices on the 9 March
2004 to return that computer. Mr Elliott’s recorfdnhat happened is in an email which he
sent that afternoon to his line manager. He recadsiving instructions from Mr Suttie to
ask Mr Emmett and Mr Brown to leave the premisescbntinued:-

“IMr Emmett] informed me that | had no right to akkn to
leave as “he was still a director and owner of ¢cbepany”. |
again asked [Mr Brown] and [Mr Emmett] to leavela$idn’t
want to get involved. [Mr Brown] asked [Mr Hatfiglthb sign a
form stating that they have returned the compeither | nor
[Mr Hatfield] were willing to sign this form... [Mr Eimett]
became heated and stated that he was a directohainithe only
way we could get him to leave was “to call the peliand then
you would be in so much more trouble”... [Mr Emmdtjt
reception, escorted by myself. On leaving receptaa at
numerous occasions on the corridor/stairs out ef lhilding
[Mr Emmett] stated that | was foolish, that | hadttbr be
careful and that | was wrong to get involved. Hatesd that he
was a director, he had the right to be there andn@could ask
him to leave...”

After carrying out such investigation as he thougppropriate Mr Suttie confirmed Mr
Hatfield in his appointment, and gave him only atten warning. Shortly thereafter Mr
Hatfield ceased to be managing director and Mr neas appointed general manager
(but not managing director) on 1 May 2004. Neitivtr Emmett nor Mr Brown was
consulted over this senior appointment. Mr Suttedse is that as a matter of strict law
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27.

28.

they did not need to be consulted because Mr Gsepatice period was less than 3
months and under clause 2.20 of the Shareholdeeehgent only if the notice period

exceeded 3 months did they have to be consultéxds (lid not address their right as board
members to be consulted about a senior appointraedt assumed, contrary to the
Articles, that the power of management in the campaas vested in Mr Suttie).

In May 2004 Mr Emmett held his Birthday party. It was suggested on behalf of BSW
at trial that by this time Mr Emmett and Mr Browadformed a firm plan to establish
new and competing business. One of the peopledatigihe party was Mr Benson (who
was Mr Emmett’'s stepson and held the title of “BcojManager” at BSW). On the 11
May 2004 Mr Benson had signed off work for 1 mobircause of “stress”. Another
attendee was Mr Bacon. He was not an employee Ol B#it was a freelance
designer/draftsman who held a few shares in BSVdusex of his association with it. It is
said by BSW that Mr Benson and Mr Bacon becameyparthe plan which BSW says Mr
Emmett and Mr Brown had by this time hatched tonfar competing company.

In mid May 2004 the Scottish proceedings which Aanhad commenced against Mr
Emmett relating to the demand on RBS came to alesion with the discharge of the
injunction which had hitherto prevented RBS frommbworing its guarantee of BSW'’s
obligation to pay £627,000 plus interest to Mr Entinie respect of his Loan Notes: so
that money (it is common ground) became availablelt Emmett to fund whatever plans
he had for his future. On the 17 May 2004 Mr Emnaett Mr Brown sought advice from
Maclay Murray Spens (“MMS”), Scottish solicitorsopresent purposes it is sufficient:-

a) To take MMS'’s internal description of the subjedttar of that
advice which was:-

“Advice concerning a new business and the
impact of the new business upon agreement witheArn
Plc”

b) To note that MMS subsequently described their ahiti
instructions in these terms in a letter to Mr Brown

“As we discussed at our meeting, Robert and yeu ar
considering setting up a business in the USA (with
funding from an interested US company). Business
will be in direct competition with BSW... you may
also wish to entice employees away from BSW”.

C) To note that on the 9 June 2004 Mr Brown informelll $1that
he and Mr Emmett “[were] thinking of setting uptire UK”.

d) To record that on the 11 June 2004 Mr Brown infanMS
that he and Mr Emmett had “received a request Giotation”:

e) That on 17 June 2004 Mr Brown informed MMS thatwhas
interested in the idea of a “hostile takeover” &\B.

| regard that as an accurate record of what washkeg discussed.
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29.

30.

31.

32.

33.

34.

On the 10 June 2004 Mr Emmett met with Mr HalstaatiThe Phantom Winger” public
house. Mr Halstead’'s company, HB Halstead & Somsited (“HBH”) carried out the
engineering of BSW'’s products. There is a disput¢h@ evidence as to what Mr Emmett
and Mr Brown’s precise plans were at this stage/V&Scase is that Mr Emmett and Mr
Brown had decided to set up a competing businedsware preparing a quotation to
supply subsea connectors to Technip for the DaiigeBt. Mr Emmett says that at this
time there were no such firm plans, though he veasidering making such a move, and
that he was “sounding out” Mr Halstead.

On the 15 June 2004 Mr Emmett went to France amdtighthereafter obtained the
“Invitation to Tender” documentation from Techniphe tender period for the Dalia
Project was due to close on the 17 June 2004: birivinett obtained an extension.

By the 23 June 2004 Mr Suttie was aware of rumabi@ut Mr Emmett and Mr Brown.
As directors of BSW they had asked him for copiethe management accounts of BSW
for March and April 2004 and a copy of the busingks for 2004/5. Mr Suttie caused
BSW'’s solicitors to fire a warning shot in thesmnis:-

“With respect to the [BSW] business plan for 2004tbis
document has not yet been completed. However, lmntg are
aware that your clients have approached investarsthe
Aberdeen area with a view to setting up a compdiungjness to
BSW Limited. In those circumstances, our clientielve that
there are commercial sensitivities in releasing s thi
documentation to your clients. It also raises slyatipe whole
issue of your client's obligations as existing sfaiders and
directors of BSW Limited”.

There was no evidence that Mr Emmett and Mr Browad approached any investors in
the Aberdeen area: so the rumour was probably.fBIseMr Suttie was on the alert, let
that fact be known and used it to insulate Mr Entraetl Mr Brown from the affairs and

plans of BSW.

In late June 2004 Mr Emmett and Mr Brown returnedhie USA to discuss with Edison
Chouest Offshore Inc (“Chouest”) whether a jointtvee would be feasible. The outcome
of those discussions was that it was unlikely thatparties could proceed on a joint basis,
but the possibility remained.

Meanwhile on 28une 2004 Mr Benson resigned from BSW with effeotnf 12 July
2004, saying that he had not been happy for 12 Inscaund felt that he had been “edged
out”. Another employee (Mr Taylor) gave notice dh Zune 2004 of his resignation from
BSW to take effect on 31 July 2004: he explaineMtdGreen that since September 2003
he had lost his motivation, that dealings with Matkeld had been damaging and that he
was not being left to get on with “design” but waang drawn into “marketing” (which
he did not want). Mr Green welcomed Mr Taylor’s depre, saying that the notice came
after a protracted period of poor attendance, shapbpearance and a laissez faire attitude
to deadlines.

On the 2 July 2004 Mr Emmett and Mr Brown submitietgnder to Technip for the Dalia
Project under cover of a letter which said:-
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35.

36.

37.

38.

39.

“... We have been in advanced discussions with ouercan

joint venture partner and have only just returnae are in the
process of setting up a new joint venture compartyab yet it is
not formally in place. We anticipate it will be arther 4 weeks
before we will be formally trading... we are natuyadinxious to
maintain a bidding position with Technip and wilb dour

upmost to expedite all formalities...”.

Of course Mr Emmett knew that BSW was also biddimgthis contract, both because
BSW had already supplied products to Technip, aadabse the prospect of BSW
obtaining work for the Dalia Project had been désad at the November board meeting.

Mr Emmett’s quotation referred to “the BREM mooriagnnector”. The acronym stood
(according to a note of discussions between Mr Ethrivek Halstead and Mr Brown) for
“ball related engagement mechanism”. But it was #ie first two letters of Mr Brown’s
and Mr Emmett's surnames. The “BREM mooring cotm&chad to be something
different from BSW'’s product, because otherwiseould simply infringe BSW'’s patent
(and the entire exercise would be pointless). Butlear rival to BSW’s patented concept
had emerged. So one of the issues to be addressaddiately was (according to a
contemporaneous note):-

“Basic review of connector design, specific areas ke
addressed, single spring and secondary locking amésim, use
of non-pocket slot, ball cage and ball retentiord apecific idea
of retractable receptacle cone. In general all9dd&aown into
melting pot!”

Mr Bacon was retained by Mr Emmett for a periodluly. Mr Emmett visited him in
France from the 7-9 July 2004. In respect of tletdiner Mr Bacon rendered an invoice
supported by timesheets. The timesheets were he®iREM Design” and were for the
15-16" and the 18-22"! July 2004. BSW's case is that Mr Bacon was workimgMr
Emmett’'s competing business, and in so doing wasgudesign modules that he had
prepared for BSW. Mr Emmett and Mr Bacon’s castha Mr Bacon had been put on a
monthly retainer (so that he would be availablthmmevent but Mr Emmett and Mr Brown
formed a competing company) and the invoices simphpunt to the agreed monthly fee
but do not represent real work. | consider thiaaesselow.

On 14 July 2004 Chouest informed Mr Brown thatid dot wish to proceed with any

joint venture: and Mr Brown responded by saying the@ and Mr Emmett intended to
“progress in our own right” and “to establish olves (once again) as the preferred
supplier for mooring connectors generally and gef systems in particular’. He and Mr
Emmett took the view that a commercial settlemeith Wir Suttie was not an option

because any offer they could make would be unaabégptand they immediately took
further legal advice.

That same day Mr Halstead (the engineering subactoir) attended a meeting with Mr
Green and other managers of BSW to consider theecona that he had about the trading
position of BSW and about securing payment forvmsk. In the course of that meeting
Mr Halstead says that there was an implicit thteatemove BSW’s engineering work
from his company. Mr Halstead had requested anaoa&ble letter of credit: and when
that was not forthcoming he told BSW that he wocdshtinue to progress all work in
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40.

4].

42.

43.

44,

45,

connection with current projects but would not aske the goods from his premises until
he had received payment in full. He wrote:

“After many years of continuous service to BSW | greatly saddened by
this turn of events, but | have no confidence i ¢hrrent management of
BSW or its ownership”.

On 19 July 2004 Mr Bacon gave notice that he wamiteting his relationship with BSW
with effect from 25 July 2004. The following day NEmmett resigned as a director of
BSW.

On 23 July 2004 Balltec Limited (“Balltec”) was mporated. Its initial directors were
Mr Emmett and Mr Halstead. Mr Emmett described gt “a partnership with H B
Halsteads”. Mr Emmett immediately informed Techthipt the formal bid vehicle for the
Dalia Project work would be Balltec. Even beforearporation Balltec had also (on 19
July 2004) bid for work on the Kizomba oilfield arfdn 22 July 2004) for work on
Technip’s Simian/Sapphire field (in respect of whan order was signed on 1 September
2004 for equipment priced at £98,160).

Mr Brown was not recorded as a director of Balltée.continued to be a director of BSW
and attended a board meeting as such on 10 Au@04t 2oting against the adoption of
the accounts. That meeting noted that further sugpoBSW was being sought from its
directors, though it was acknowledged that Mr Brawould not be providing any and that
“in the present circumstances the company had heta

In September 2004 BSW became aware that it hada&in the shape of Balltec. BSW
had bid for the Dalia Project at a price greatantMr Emmett had offered on behalf of
his nascent new venture. OnRiy 2004 Technip had asked BSW to review its dumta
On 8 September 2004 Mr Green and other BSW emptoyaet with Technip’s
representatives in Paris for that purpose. Theyewdormed that there was a competing
bid from Balltec, that Balltec employed ex-BSW eoyaes, and that HBH no longer
undertook BSW'’s engineering (but now supplied Balit Mr Green subsequently asked
Technip for minutes of this meeting of 8 Septemiit he was sent (by accident or
design) minutes of a meeting held @nSeptember 200Between Technip and Balltec
which showed that Mr Emmett, Mr Brown and Mr Hadstehad attended the meeting on
behalf of Balltec. Mr Green says that in ordeséaure the contract from Technip he had
to lower BSW’s price from €1,345,000 to €1,066,000.

On 15 October 2004 Mr Brown resigned as a directdSW (although he continued to
be a shareholder until 12 January 2006). From timent is clear that the battle lines were
drawn, though Mr Suttie made no move. His cas&as Mr Emmett simply told him a

string of lies, and in the absence of admitted \gdming he could not pursue a claim.

In December 2005 he decided to make an applic&biopre-action disclosure. | will call
this “the disclosure proceedings”. BSW’s claim wHsat Balltec had infringed
unregistered design rights of BSW (by selling prduwhich incorporated identical
design features); had infringed BSW’s copyrighthe design drawings for its products
(by copying them and using them in order to obtartification of its products); and that
it had infringed two patents. The premise upon WHBSW based these allegations was
that it would have been impossible for Mr Emmett &alltec between 23 July 2004 and
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46.

47.

48.

49.

the end of September 2004 to have designed andugedda range of products
incorporating “ball and taper” technology withowtpying BSW'’s existing designs.

This application was heard in March 2006 and ruledn by Mr Justice Patten on 11
April 2006. The judge dismissed the applicatioryirsg that it was “really impossible to
describe the application as anything but specudatadding:-

“..I do regard this as a speculative claim in whBBW has based its
apparent concerns on uncorroborated statementspoéssion and a theory
about the time taken to design the tools which nsubstantiated by
reference to the evidence of any experienced desgn this field. To this
lack of substance is to be added a lack of focueast in relation to the
design rights for which protection is sought...... [Eow CPR 31.16 to
become a means of examining a competitor's othersegret designs on
the basis that some kind of infringement might haseurred cannot in my
view be permissible unless there is at least arcéa convincing
evidential basis that the belief that acts of mdement may have taken
place and the court can be satisfied that the gtieradisclosure sought is
highly focused”

Patten J ordered BSW to pay Balltec’s costs. Thoosts were subsequently agreed at
about £81,300.

In July 2008 Mr Emmett and Mr Halstead fell out agach instructed solicitors. In
September 2008 Balltec commenced proceedings adg#iBts (in respect of a claim that
some tools had been badly manufactured) and agdinbtalstead personally (in respect
of a claim that, in breach of his duty as a diredfoBalltec, he charged inflated prices for
engineering products supplied to Balltec; and foorwgfully procuring that he had a 50%
shareholding in Balltec). At trial these were ddll¢he Manchester Proceedings™: and |
will adopt the term.

In the Manchester Proceedings Mr Halstead couiieneld that an agreement had been
reached whereby he was entitled to be an equatisblaler with Mr Emmett. He pleaded:-

“14.1 On 10 June 2004 Mr Halstead met with Mr Entnaeid
Mr Brown at The Phantom Winger public house in
Preston.....At this meeting, Mr Emmett and Mr Broveked Mr
Halstead whether he would be interested in joiriegn to form

a new company to act in competition with BSW ugiogls and
equipment manufactured by HBH...

14.3 On a date early in July and not later thamly 2004 Mr
Halstead met with Mr Emmett and Mr Brown at thetiStalnn
[Oxenholme]....... The main purpose of the meeting was t
discuss potential design and patent issues inigBlab the
products to be manufactured by the proposed nevpaon...

14.4 On 19 July 2004 Mr Halstead met with Mr Emnaetd Mr
Brown at HBH'’s premises......... In the course of thisetireg
it was agreed that the new company would be incatpd as
Balltec and that the product trade name would b&MR... A
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50.

51.

formal agreement was to be drawn up between thenit was
agreed that they would each become directors anghleq
shareholders of the new company.....”

Mr Emmett’s case was that he had never intendeiveo50% of Balltec to Mr Halstead,
given that he alone was putting up money and tiavénture depended on his innovative
skills alone: what was intended was that Mr Haldteas to inject HBH into Balltec to
create a vertically integrated design and prodactompany, and when that happened
thenhe was to be given 50% of Balltec’s shares. Butesthe businesses never merged he
never became entitled to participate in Balltecdlation to the meeting at “The Phantom
Winger” Mr Emmett’s pleading specifically denied Mialstead’s version and asserted
that he and Mr Brown had told Mr Halstead only ttiety were considering setting up a
new venture and enquired if he would be interestechanufacturing goods for them.
They positively asserted in the original Reply tthere was no question of the formation
of a new company, and in the Amended Reply (in M&@09) that at that stage they had
not decided that they would set up a new compaulythat no such decision was made
until after 14 July 2004.

Evidence was given in the Manchester Proceedinddridgmmett, Mr Brown, Mr Taylor,
Mr Benson and Mr Bacon. BSW'’s solicitors attendedake a note of that evidence. HHJ
Waksman QC gave judgment on 12 November 2009, mplithat an agreement had been
made on 23 July 2004 under which Mr Halstead becamtided to 50% of the shares in
Balltec. Mr Halstead was subsequently “bought out”.

This action

52.

53.

The present proceedings were only commenced onez2rbber 2010 with a focus (on
the case as opened at trial) upon a claim for daséagy conspiracy to injure by unlawful

means. Although Mr Halstead was one of the india¢ctors of Balltec and (as found by
HHJ Waksman QC) intended to be a 50% shareholddBaittec he was not named

amongst the Defendant conspirators. The reasathifors that Mr Suttie and Mr Halstead
had decided to make common cause against Mr EmMet&uttie had (through another

of his companies) funded Mr Halstead’'s Defence @odnterclaim in the Manchester
Proceedings by making Mr Halstead a loan of £80,001 July 2009 (immediately

before the start of the hearing), and he provid8iV& documents to assist Mr Halstead’s
case. In return Mr Halstead assisted BSW with tloeipion of documents and a witness
statement in the present case, obtaining from Mti€san agreement (also in August
2009) that BSW would not pursue him if he assisen.

Nor was Mr Brown a Defendant (although, on the cadeanced against Mr Emmett, a
principal co-conspirator). On 9 November 2004 B&&4 commenced proceedings in
Scotland against Mr Brown for an injunction to rast Mr Brown from acting in alleged
breach of the restrictive covenants in his emplayneentract or in breach of his fiduciary
duties as a former director of BSW, and for damagethe sum of £192,510. These
proceedings were compromised in November 2005. MwB submitted to an injunction
and agreed not to enforce the award that had begle mm his favour in the Manchester
Employment Tribunal, and did so

“in full and final settlement..... all claims.... of wtsoever nature.....
howsoever arising competent to [BSW] and..... arismy of or in
connection with [Mr Brown’s] employment with or skaolding in
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54.

[BSW], excluding for the avoidance of doubt, angils that [BSW] or
[Mr Suttie] may have against any party other thdn Brown]...”

Originally the Third Defendant was Mr Taylor: buetcase against him was settled on 25
May 2012 and he made no appearance at the trial SEktlement Agreement required Mr
Taylor to provide assistance to BSW by providingthé documents which he had or
which subsequently became available to him, to igeovall reasonable assistance
(including signing a witness statement “on behdlthe Claimant ¢c BSW)”, and “to
give no further assistance or evidence on behatingfof the remaining Defendants”. If
Mr Taylor acted in material breach of that agreetmiban he had to pay BSW £150,000
plus costs. The Defendants say that the termaoatgreement have the effect of releasing
them from all claims in relation to which they aleged to be joint-tortfeasors with Mr
Taylor.

Essential background material

55.

56.

Before summarising the terms of the pleaded casdstlzen identifying the issues for
decision it is convenient to deal with two furtltiscrete topics: the nature of the product
with which the action is concerned, and the documerhich embody the relationship
between BSW, Mr Emmett and the other defendants.

First, the product and the technology. BSW desigaed produced (using HBH as its
main engineering subcontractor) mooring connecams pipeline recovery tools which
used “ball and taper” or “ball-grab” technology meake the relevant connection. The
fundamental technology is engagingly simple andvshim the drawing below:-
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The basic unit is “a mandrel”, a cylindrical proAeund which are arranged a series of
several hundred balls in pockets, all held in plagea sprung ball-cage. (The ballcage is
shown on the drawing as the moving part with atragigled lip). The balls can protrude
from or retract within the pockets. The mandrel Wobe inserted into a pipe or other
receptacle. (This is the darker coloured part atlthse of the drawing and extending up
the sides as shown by the thicker double line}thatexternal end of the mandrel (the top
of the drawing) would be a substantial clevis heathooring eye to which a shackle and
chain (or some other load-bearing line) could bachied. The ball pockets themselves are
tapered, with the taper being widest at the endtpw towards the mooring eye and
narrowest at the end pointing towards the receptad the mandrel is inserted into the
receptacle the balls roll up into the wide partlod taper, but remain in contact with the
sides of the receptacle and also with the surfa¢leotaper. If an attempt is now made to
withdraw the mandrel from the receptacle the foictbetween the side of the receptacle
and the surface of the ball causes the ball taeptaut the direction of rotation rolls it
down the taper, jamming into a narrowing gap. Tagidpremise of the technology is that
the rolling friction of the ball is always signifiatly less than the sliding (or shearing)
friction, so that if the two load elements are edllin opposite directions the relative
movement of the two contact points (the receptanlene side of the ball and the taper on
the other) rolls the ball ever deeper into the tamel amplifies the radial force, rather than
permitting the ball to slide. The greater the pulbpposite directions the greater the radial
force. The fact that every ball is independent esqobble of minute movement means that
there is a continuous dynamic load distributionkimg a very secure lock. To undo the
lock a clamp is applied to the sprung ball-cagecWwhiorces the balls back into the pockets
and towards the wide part of the taper, so relgadiie pressure and permitting the
mandrel to be withdrawn.
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57.

58.

59.

60.

61.

62.

The fundamental “ball and taper” technology is velg, and there are patents using it
dating from the 1890s: but its particular applicatto mooring connectors was the subject
of several patents held by BSW. In early 2004 sofitbese patents had either expired or
were due shortly to expire.

In December 2003 BSW applied for a further pateonntaining one independent claim
and 8 dependent claims) relating to a secondaminganechanism. This consisted of a
second sleeve surrounding the mandrel and attach#égk primary ball cage, containing
another ball or roller and taper, but this timehatite taper facing the opposite way from
the tapers in the primary lock. This lock assemidy compressed whilst the mandrel was
inserted into the receptacle, and then releasede @eleased it prevented movement
between the mandrel and the primary ballcage. # tha application for this patent that
Mr Emmett and Mr Brown were particularly anxioud tminfringe in the creation of their
own “backward locking mechanism”. It is the genesfsBalltec’s backward locking
mechanism that is a central feature of this case.

| should note at this point that in due coursetBalblso developed a tertiary lock (called a
“fall-out lock”) the object of which was to mainitathe integrity of the connection if (for
example) there was zero load or the whole joinabexinverted. That happened later than
the matters in dispute in this action: but provigast of the commercial context in which
this action is pursued by BSW against Balltec, Ipantith the objective of acquiring
Balltec’s technology for itself.

Secondly, the documents. Arnlea acquired its shamdser a Share Sale Agreement dated
10 September 2001. In the action no relianceasqa on the contractual duties arising
under this document: but in Clause 9 of it Mr Eninggive certain warranties not to
interfere with or endeavour to entice away cliestsstomers or employees or enter into
competition with BSW.

Clause 9.5 contained a proviso to those obligatiotisese terms:-

“The provisions of this Clause 9 shall cease tolhapp a
Warrantor in the event that the Purchaser hasdfademake a
payment of capital or interest due under the Emrhetin

Notes.......... and shall not have remedied such devathin a
period of three calendar months from the due datestich
payment”.

The Emmett Loan Notes were constituted under amuiment dated 10 September 2001.
It contained the customary commercial terms. Alttotepayable in tranches the whole of
the Loan Notes became repayable if Payment Defaatt made by BSW. The term
“Payment Default” was defined to mean

“...the failure by BSW to make payment of any priradip
monies or interest as accrued thereon on the doe fda

repayment thereof (excluding any sums which BSWnistled

to withhold or deduct.....) where no remedy is agrbetiveen
BSW and Mr Emmett within a period of one month frome

due date for payment”
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63.

64.

65.

66.

67.

Mr Emmett was also entitled to require BSW to makeediate redemption of all Loan
Notes upon:-

“the termination of employment of Mr Emmett by [B$W
arising from a breach by [BSW] of the contract ofpgoyment
of Mr Emmett provided always that a tribunal of quetent
jurisdiction has found that such breach of the @it of
employment of Mr Emmett constituted unfair or coastive
dismissal in which case the date of redemptionl $fzathe date
that such finding of a tribunal of competent jurcsin is
intimated to the Company.....”

Mr Emmett's employment by BSW was governed by heymis and Conditions of
Employment also dated 10 September 2001 (which wWesmselves governed by Scots
law). Under these he was engaged for the fixed tdrshyears as an executive director of
BSW with the duty actively to support its growthdaslevelopment and with responsibility
for technical support, the promotion of ball angeatechnology and the protection,
development and evolution of new patents. If henteated his employment voluntarily or
was dismissed in defined circumstances then hedeased to have served a transfer
notice in respect of his shareholding in BSW.

The agreement was by reference to Standard Consliob Service. Clause 3(2) required
faithful service, required the employee to useutimost endeavours to promote BSW'’s
interests and to devote the whole of his workingetiand attention to its affairs, and
forbade him to be directly or indirectly engagedriterested in any other business.

Clause 7 of these Conditions contained obligatiohsonfidentiality. It required the
employee not during his employment or at any tifberaards to disclose or to use for his
own purposes any “private confidential or secrénmation of the company”, including
details of customers or BSW'’s intellectual propeltyequired the employee to deliver to
BSW on termination of his employment all notes, meanda, records and writing made
by the employee in the course of his employmeiattired to the business of BSW.

Clause 12 contained an obligation upon terminadib@employment to deliver up to BSW
all books, documents, papers and other properggimgl to the business of BSW then in
his possession or under his control, and not at &mg following termination to
endeavour to entice away from BSW any other emgoye

Clause 13 contained extensive non-compete prodsibmese were declared to apply

“ ...for so long as he is an employee or directothef Company
and/or retains an interest in the share capital tioé

Company...... and upon the termination of the employnuén
the Employee for any reason or by any means whatsoe.

and in the event of termination by the Companyyied that
such termination was lawful and/or did not consgitwnfair

dismissal ............ [and] for the period of two yearsrrdhe

date of termination of the employment of the Emplyr until
a finding of wrongful or unfair dismissal has bemade by a
competent tribunal, if shorter...... ”
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68. The obligations were

a) not directly or indirectly to solicit or endeavoto entice away
from BSW anyone who was to his knowledge then a@hiwithe
preceding two years a client, customer, employepenson in
the habit of dealing with BSW,

b) not directly or indirectly to carry on or be engdg® concerned
or interested in any other business similar tobiiginess carried
on by BSW or competing with the business carriedpBSW
immediately prior to the termination of employment;

C) not to use or develop any of the intellectual propewned or
used by BSW including all patents or patent appbece or other
ball and taper technology, or product developmentgspect of
such patents, in furtherance of his own commeuntgctives or
any other business or for personal gain;

d) not to interfere with the continuance of suppliesBISW from
any supplier who had been supplying goods or naseduring
the last year of employment;

e) not to induce or encourage any individual who hesnbin the
employment of the Company during the preceding daths to
join the employment of any third party by which tBsployee
might be involved or associated if such employmemtuld
require that individual to exercise any speciall ski knowledge
acquired as a result of his employment with BSW.

69. The obligations set out in the preceding paragrépit not the obligations as to
confidentiality) would cease to apply in the evrdt Arnlea failed to make any payment
of capital or interest due under the Emmett Load had not remedied such a default
within a period of three calendar months from the date for such payment.

70.  Mr Brown was also engaged under very similar Teamd Conditions of employment. In
his case the non-compete provisions applied:-

“ ..for so long as he is an employee or directothef Company
and/or retains an interest in the share capitahef Company
and upon the termination of the employment of tinepyee
for any reason........ and in the event of terminatimnthe

Company, provided that such termination was lawhd or did
not constitute unfair dismissal..[and] for the pdrbf two years
from the date of the termination of the employmentthe

Employee or until a finding of wrongful or unfairsthissal has
been made by a competent tribunal, if shorter,...”

But in this case there was no proviso renderiegétobligations non-operable in the event
of default upon Loan Notes, for Mr Brown held none.
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71.

72.

73.

74.

75.

These Terms and Conditions had been negotiateglatian to incoming directors at the
time of Arnlea’s acquisition of control. In Decemt#001 Mr Brown decided to prepare
contracts for ordinary members of staff. With Mrtt&is agreement he used the directors’
Terms and Conditions. These were put in place enctiurse of 2003 for the employees
with whom this action is concerned. Each agreementained the term (in clause 13(2))
that the employee considered the restrictions imgas be fair, reasonable and necessary
to protect the goodwill and interest of BSW.

In the case of the Defendant Mr Benson, he hadrbecan employee in February 2002
and his Conditions of Service and Particulars opxyment were signed in the autumn of
2003. His job title was “Project Coordinator”, inhigh capacity he was required to
perform such duties as BSW might from time to tiassign to him. Clause 7 of the
Conditions contained a confidentiality provisiomdaclause 13 a non-compete provision
in the same terms as those | have summarised abbese restrictions were to apply in
this way:-

“for so long as he is an employee and upon theitation of
the employment of the Employee for any reason orahy
means whatsoever ....and, in the event of terminatiprthe
Company, provided that such termination was lawfulthe
employee shall not the period of two years from tage of
termination of the employment of the Employee otilua
finding of unfair dismissal has been made by a catemt
tribunal, if shorter..[do any of the prohibited gct’

The Conditions contained a record that the padiesidered those restrictions to be fair,
reasonable and necessary to protect the goodwdllimterest of the Company: but if a
Court of competent jurisdiction found any of themlte unenforceable then the parties
agreed to accept any modification as to the aregne or duration of the restrictions
which the court thought fit to impose or which weeasonably necessary to render the
restrictions enforceable.

Although given the job title “Project Co-ordinatogn insight into what Mr Benson
actually did may be gleaned from an appraisal uadlen in March 2003. He was
responsible for getting products manufactured ajtgaining quotes, and expediting the
items once the contract had been awarded. He hdred sufficient knowledge of the
processes to be confident of seeing a job throu@very stage, and wished to evolve his
job into project management (assuming that hisrexeging skills could be enhanced). He
occasionally did some assembly work. He was onnometh’s notice.

In the case of the former defendant Mr Taylor thenditions of Service relating to his
employment as “Design/Engineering Manager “at argabf £36,000 were also signed in
the autumn of 2003. They contained the same *“cenfidlity” and “non-compete”
conditions as Mr Benson’s contract; and likewiseorded that the parties considered the
terms of the “non-compete” clause to be fair reabtenand necessary.

Of those who have never been defendants, Mr Larp (was given the title “Senior
Project Engineer”) and Mr Huddleston (who was gitea title “Workshop Technician”)
signed their Conditions of Service in the autum2@®3; and Mr Staveley (who was given
the title “Production Manager”) signed his in Fedmy2004. These Conditions were all in
the standard form containing the “confidentialigfid “non-compete” provisions to which
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| have already referred. The salary levels of d#fedang, Huddleston and Staveley are
not apparent from the contract documents available.

The pleaded case

76.

17.

Having established the main narrative and refetoethe key transactional documents |
can turn to the essential pleaded case. The Redmddarticulars of Claim is a somewhat
discursive document from which it is not alwaysyetssee precisely what facts are relied
upon in relation to what cause of action againsbwhThis was the subject of vigorous
complaint by Mr Cavender QC for the Defendants.ddscribed the central conspiracy
claim as “formulated in extraordinarily broad terthat border on the incomprehensible”:
a view with which | have a degree of sympathy (eéns itself expressed in extravagant
terms). He pointed out that “unlawful means corepjit is a way of making people liable
for things that they did not do: they are dirediiple for the wrongs they themselves did,
and their liability for the wrongs done by otheterss from the part they played in the
combination which utilised those wrongdoings. Oneuld think that the starting point
would be to establish the wrongdoing (the “unlawhgans”) and then enquire whether it
was brought about or utilised by a conspiracy. tBat course would have highlighted that
some of the principal apparent wrongdoers (Mr Brown Halstead and Mr Taylor for
example) were not before the Court, that BSW wasgto allege (in relation to some of
them) their wrongdoing in their absence, and th&A\Bwould seek to throw onto Mr
Emmett, Mr Benson and Mr Bacon the task of shovilvag there was no wrongdoing.
Given the multiple options in the pleadings thisethh a heavy burden on the remaining
defendants.

In opening Mr Marshall QC for BSW identified certailaims. The trial was conducted on
this basis. They were:-

a) A claim for damages against Mr Emmett, Mr Bensod Mr
Bacon on the grounds that they conspired togethemnath Mr
Taylor and Mr Brown to injure BSW by unlawful meaihe
unlawful means relied on are (i) breaches of fidociduty by
Mr Taylor ( in June and July 2004) (para 20), by Bdnmett (in
November 2003 or alternatively from early 2004)r§sall, 13,
14, 15, 16, 20A, 21, 22) by Mr Brown (from Feby@004)
(paras 13, 14, 15, 16, 20B, 21, 22) (ii) breachesoatract by
Mr Emmett, Mr Brown, Mr Taylor and Mr Benson (para8
following) (iii) inducement by Mr Emmett and Mr Brn to Mr
Taylor, Mr Benson, Mr Bacon Mr Lang, Mr Huddlestand Mr
Staveley to break their contracts with BSW (para(i®) fraud
(particularly fraud on the Court) (v) infringemeaftcopyright.

b) A claim for damages against Mr Emmett for breachduciary
duty, breach of contract and deceit and for indy@thers to act
in breach of contract (paragraphs 9, 11, 13 — 09, &nd 21 —
22).

C) A claim for damages against Mr Benson for breacleaftract
(paragraphs 18 and 21(5)).
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78.

d) A claim for damages for breach of contract and dneaf
confidence against Mr Bacon for preparing certasighs by 19
June 2004 or shortly thereafter.

e) Claims that property received by Balltec as a teslubreaches
of fiduciary duty by Mr Emmett and Mr Brown was tebn
constructive trust for BSW.

f) Claims of infringement of copyright.

Q) A claim that the order for costs made against BSWihe
disclosure proceedings should be set aside and BhHtec
should pay BSW'’s costs of the disclosure applicatio

These topics were explored in great detail and wathstant additions to the trial bundle:
and by the time of BSW’s closing submissions (54Bagraphs and 243 pages in length)
19 main issues (with sundry sub-issues) were ifledtfor decision, and were addressed
in the Defendants’ closing (572 paragraphs andpkgyes in length).

Witnesses of fact

| 79.

80.

Mr Suttie was a “prickly” withess who came acrossaacalculating and manipulative man.
It seemed to me that he had carefully preparedhereventuality of litigation with Mr
Emmett, with BSW employees reporting to him upon Bfnmett on a regular basis. Mr
Emmett was not given the chance to comment onctingemporaneous “record” as it was
prepared. Mr Suttie maintained control of the rd¢cdor example, refusing Mr Emmett’s
request for an independent record of the key mgatiMarch 2004 and then producing his
own record (which Mr Emmett did not agree was aa@)r Mr Suttie’s written evidence
had been meticulously prepared on the basis ofitfiismal documentary record. In oral
evidence he understandably put the most favourgliles upon what he had said and
written: and on occasion (for example, in relationhis attempt to get Mr Emmett to
amend his evidence supporting Mr Brown in the Emplent Tribunal proceedings, or the
circumstances of his suspending Mr Emmett, or h®wkedge of Mr Halstead's
involvement with Mr Emmett’s plans) he would notkaowledge the obvious when it
reflected less than well upon him. When he wasndkean event that he himself had not
caused to be recorded (his continued willingnesetbArnlea’s shareholding) he admitted
that he had forgotten it and then told a straightd minimise the significance of the event.
But overall | am bound to accept the reliability Mf Suttie’s narrative of events, whilst
approaching his characterisation or interpretadibtihose events with considerable caution.

Mr Green (the General Manager of BSW who replacedistfield) acknowledged that he
was “assertive”, but declined to accept that he Vawasive”. The latter term more
accurately describes his performance as a witfesn Mr Halstead (who gave evidence
for BSW) described him as having “an unusual mamesge style” that was “a little over-
enthusiastic in some respects”: | think that isuaderstatement. | did not find Mr Green’s
accounts of his treatment of employees or eventsaraing their departure from BSW or
of the circumstances in which BSW reduced its poicghe Dalia Project to be secure: and
in each case | prefer to rely on the documentgelmeral, | formed the impression that Mr
Green came to Court to convey a particular mesaadalid not engage with the process of
giving evidence to any greater extent than wasirequo achieve that end.
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Mr Halstead's written evidence in this action wasentially his written evidence in the
Manchester Proceedings, although it had been “tedinto strengthen it for the purposes
of these proceedings (in particular by omitting artant evidence about the genesis of
Balltec’s secondary locking design). It was partisand although expressed as direct
evidence was more than occasionally (when readutifeMr Halstead’s interpretation of
an event about which he had learned or been taitl 8iought his oral evidence in general
to be much fairer. He acknowledged that he hadeagreith Mr Suttie to help BSW
provided that BSW did not go after him, and thatvs giving evidence under that
agreement. But notwithstanding that, he gave emeesupportive of Mr Emmett’s case as
to the genesis of the secondary locking deviceamkdowledged that insofar as his written
evidence in this action tended to suggest a creataie in June 2004 it was not accurate
(and possibly tainted by Mr Emmett’'s refusal to egichis claim to a share in Balltec’'s
business). The acknowledgment was worthy of notealee those preparing the trial
bundle on behalf of BSW for this action had notluded in it Mr Halstead’'s witness
statement in the Manchester Proceedings which &mlicm the genesis of the secondary
lock. Mr Halstead was also much less dogmatiasrohal evidence about the options that
were open in June 2004 than he had been in hi,ewr@vidence. Although Mr Halstead’s
evidence was largely accepted by HHJ Waksman Qéhgider that it requires review in
these proceedings in the light of material that was available in the Manchester
Proceedings (in particular the MMS file and theldulevidence about the genesis of
Balltec’s secondary locking mechanism).

A theme of BSW'’s closing was that since (it wasdydarge parts of Mr Halstead’'s
evidence were not challenged | am bound to acdepthiave not regarded myself as so
mechanically bound. In diffusely pleaded and campction such as this | do not think it
right to approach the fact-finding exercise on basis that if a passage in a witness
statement has not been directly challenged in emamination then its truth must be
accepted without more. Trials would become inteahliy long if every point of difference
had to be the subject of challenge at trial. | hemesidered it right to consider the nature of
the evidence given in any particular passage (yatshing direct evidence from hearsay),
to assess what weight to give to it in the lighbtifer evidence that falls for consideration,
and then to decide whether | can place reliancet,oalways bearing in mind that Mr
Halstead has not in fact had the opportunity toro@mt upon any potential criticism.

Two examples will suffice. In paragraph 36 of higness statement Mr Halstead gave
evidence that on 22 June 2004 Mr Emmett paid £30@0e Lancaster University race car
project by way of sponsorship. He commented thatdlearly showed that Mr Emmett had
decided to establish a new business well beforeadereceived confirmation that Chouest
would not enter of joint-venture. He did not sagtthe was a witness to the transaction. He
is evidently recounting something that he learrd.then expresses an opinion about it. In
his evidence in cross-examination Mr Emmett ex@dirthat he had paid £3000 to
Lancaster University out of his own pocket as hd dane before. After Balltec was
formed he asked if its name could be put on thecaster University car. | do not regard
myself as compelled to accept Mr Halstead’s “evaaénl think | must weigh its inherence
substance with the other evidence | received.

In paragraph 37 of his witness statement Mr Hatktgaes evidence that around the-28

June 2004 Mr Emmett made a telephone call to Mstdatl to advise that he had found
some suitable offices for the new company. He goe® assert that “on or around 26 June
2004 Mr Emmett made a payment of £1250 to [esigeata] to secure the premises he had
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found”. Mr Halstead does not explain how at a distaof 8 years he is able to date a
telephone call or what is his means of knowledgeualbhe payment. He is giving the
evidence because he wants to demonstrate that Mndinhad settled upon a separate
competing business by at leastl2fe 2004 and had set it up. BSW itself adducetshga
evidence from Mr Brown that conflicted with Mr Hedad’'s account. For Balltec Mr
Emmett gave evidence that the relevant paymentasaglly made on 26uly 2004 (he
having found the premises in July not in Junehalgh an expense sheet was incorrectly
completed as showing the payment made a montreeariid was later corrected. In my
view all this evidence (and the inherent probapilitas to be looked at in the round. |
cannot simply accept Mr Halstead's evidence becalseas not challenged in cross-
examination.

BSW also relied on evidence from Mr Brown (givenhyn in the Manchester Proceedings
and in the Scottish proceedings) which was addaseldearsay because “he is outside of
the jurisdiction, namely in Scotland”; and heargydence from Ms Shuttleworth and
from Mr Saluja. BSW also relied upon the writtendewmce of Mr Fitzpatrick of Boodle
Hatfield (who was not cross-examined).

BSW sought to portray Mr Emmett as an unsatisfgctatness, deliberately selective in
his recollection, willing to fabricate evidence awmishonestly to say whatever was
necessary to avoid rendering a just account tdolnnmer company: a man whose evidence
should not be accepted unless independently camdzh In my view this was a
reiteration of Mr Suttie’s misjudgement of the mddr. Emmett was a passionate engineer
with unbounded enthusiasm for the technology hatetkand a deep loyalty towards those
who had helped him develop it and market its prégiu€his passion and loyalty, and a
character-trait of straight talking, made him hettled and susceptible of saying the first
thing that came into his head, at times abusivedlteagues and intolerant of what he
viewed as obstruction of his plans. When reviewimgtters in retrospect, he was equally
capable of saying the first thing that came inte head and of succumbing to self-
justification in response to perceived wrongs. €hsrno doubt that his response to the
content of some of the contemporaneous recordophitt suffered from this tendency: but
to call it (as Counsel for BSW did) “dishonest intien” is to misdescribe it. Mr Emmett
very frankly acknowledged that he had little reeotion of the actual events and that much
of his evidence was based upon a review of therdeats coupled with his “patchy and
incomplete recollection”: and it was plain thattiates his recollection was confused and
inaccurate. Overall | thought him honest but ecrati

Mr Benson was a balanced witness, volunteering ieatould now separate out what he
knew at the time from what he had subsequentlyegigogether, ready to concede that
whilst he had no present recollection of an eveitat he had said earlier about it was
likely to be accurate. | noted him as an impressmmess. It is unlikely that his
recollection is accurate in every particular; btedard it as generally reliable.

Mr Bacon is now the technical director of Balltabdugh he was in 2004 — 2005 an
independent contracting designer/draughtsman). oAth he had the benefit of an

unconditional indemnity from Mr Emmett in relatiemthe claims made against him in this
action, he was somewhat defensive in giving evidefithat may be because he had to
admit that he had given false information to BSWewthe terminated his contract, that a
key part of his evidence depended upon his havamgidated timesheets, and that his
evidence in the Manchester Proceedings (closend@vents that are all in question) had
been wrong. Of course these matters give groumdsalution in approaching his evidence

Page 25



Approved Judgment First Subsea v Balltec

89.

90.

91.

92.

93.

in this action. But | concluded that his evidentehis action was more likely to be correct
than the evidence he had given in the Manchesteceedings (albeit that the latter
evidence was closer to the events in question)useche had fuller information in this
action as to the metadata on his computer fileghviiade his chronology more secure.

| should note that at trial and in closing BSW made/holesale attack on Mr Bacon’s
honesty accusing him of fraudulently charging BSW Wwork when the time had really
been spent on matters for Balltec. Although he sv&efendant no such case of fraud had
been pleaded against him. | consider that he datdtthe ambush well: | find that he was
not dishonest or fraudulent.

This must be said about all of the witnesses. TWese trying to recall events and, more
particularly, states of mind and extent of knowlkedghotives and understanding from
almost a decade ago. Whilst account must be takeall ¢his material, it is only by a

detailed review of the surviving documents (subjecthe caveat that at the time of their
creation they may not necessarily have constit@edentirely accurate record) and a
willingness to draw appropriate inferences whidtetaccount of the inherent probabilities
that one can hope to come close to what, accotdipgoof to the civil standard, happened.

Much was made by BSW of Balltec’s failure to calt Brown as a witness, (the same Mr
Brown from whom they adduced hearsay evidence iouhak call because he was outside
the jurisdiction “in Scotland”). | was predictabpyessed with the proposition that in civil
proceedings the court may draw adverse inferenaaa & party’s decision not to call
witnesses whom it is reasonable to conclude woalc lgiven evidence if asked to do so:
see_McKillen v Barclay[2012] EWHC 2343 for a recent statement. But weetit is
appropriate to draw the inference, and what weglkd be attached to any such inference,
is always dependent on the particular circumstaméebe case. In the instant case (a)
BSW accept the difficulty of calling Mr Brown beihe is not in the jurisdiction; (b) in
November 2005 BSW dropped all claims against MrwBrohimself, but they now
complain that Mr Emmett has not called Mr Browrdeal with BSW’s complaints against
Mr Brown for which they seek to make Mr Emmett lggl(c) Mr Emmett quite plainly did
not want to involve Mr Brown (who had managed touse his exit from the proceedings);
(d) Mr Emmett offered himself for cross-examinatiom all the key issues (and was very
extensively cross examined).

BSW also asked that | draw adverse inferences fialitec’'s failure to call Mr
Huddleston, Mr Staveley and Mr Lang. These werealllged wrongdoers for whose
wrongdoing BSW sought to make Mr Emmett, Mr Bensod Mr Bacon liable. The
oddity in this approach is that BSW in effect iswilling to seek to prove that Mr
Huddleston, Mr Staveley and Mr Lang are wrongdd@byssuing them), but says that the
court should infer that they are wrongdoers bec&adkec did not call them as witnesses
to meet the case against Mr Emmett, Mr Benson anBadon.

Mr Taylor had been a defendant: but as | have nB&d/ settled with him on terms on 25
May 2012. Clause 8.4 of the compromise provided:-

“Richard Taylor agrees and undertakes to provitleeasonable

assistance to [BSW] going forward in the Proceeslingluding
. at [BSW’s] option attending meetings in orderfioalise,

settle and sign Richard Taylor's witness statenmenbehalf of

[BSW]".
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Despite having the benefit of this promise BSW wiid call Mr Taylor. Balltec suggested
that an adverse inference should be drawn from dmid in response BSW said they should
not be expected to call someone whom they accuseddceit and dishonesty (though that
sits uneasily with the terms of the compromise waith and with the fact that the evidence
they would have sought to lead from Mr Taylor wob&le been admissions, that being the
way they deployed the evidence given in the Manend¥oceedings). BSW also said that
an adverse inference should be drawn from Balltzafsre to produce a witness statement
from Mr Taylor (although in the compromise they leadiracted a promise from Mr Taylor
not to help Mr Emmett). Nor did BSW call the makefsthe various contemporaneous
records of events and conversations on which thlkeso.

In truth adverse general inferences from failureath witnesses, those | have listed and
others, which are said to weaken one side’s cadastrengthen the other’s, have had no
real part to play in the fact-finding exercise givihe quantity of oral evidence which |

heard and the volume of documents to which | haaenlreferred. | have been able to
reach my conclusions on the basis of what | head saw, the absence of a particular
witness to address a particular point being onlg éactor amongst many going to the
weight of the evidence actually adduced.

This case was opened, examined and argued as arengpiracy to injure by unlawful
means. So | will begin the analysis by focusingtlo® conspiracy elements (and for that
purpose assume that the means employed were ulawhen | will examine each of the
allegedly unlawful means that are said to have h#iésed in the conspiracy.

Did Mr Emmett and Mr Brown conspire to injure BSW?

97.

98.

99.

| will begin this section by setting out the priplgs of law | intend to apply when
considering the evidence relating to “conspiradgcusing upon the characteristics of
“‘combination”: then | will make relevant findings tact, focusing upon Mr Emmett and
Mr Brown. | will then examine the requisite mengdgément. In all of this | will assume the
unlawfulness of the intended acts (which | addsegsequently).

The tort of conspiracy to injure by unlawful meaesguires an agreement, combination,
understanding or concert to injure, generally reféto as “concerted action taken pursuant
to an agreement” (though the “agreement” must kentas referring not to a contract but
to a combination with a common intention): see galheClerk & Lindsell on Tort (28
Edition) paragraph 24-92.

| would add some short comment upon this setthecla

a) Coincident events are not by themselves suffidiergstablish a
combination. There must be a connection betweenetlents
through the participants in the events.

b) To establish that connection it is not necessashtaw anything
in the nature of an express agreement (formal @ornmal).
Deliberate (if tacit) combination to achieve a coomrend is
sufficient, and that fact will almost invariably\veato be inferred
from overt acts: Kuwait Oil Tankers v Al Bad@002] 2 All ER
271.
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C) Inferring the fact of a combination to achieve anceon end
requires scrutiny of the acts relied on to see whfdrences
might properly be drawn from them.

d) The expression “concerted action” is a useful relminthat
conspiracy is distinct from conversation. Talkimglapeculating
and planning which do not result in a settled agice@d course
or which do not result in concerted action do matiy judgment
amount to the tort of “conspiracy”. The tort of spiracy does
not inhibit freedom of expression: it prohibits iaat taken in
combination.

These are the facts | find in relation to the ategn of a conspiracy.

| 101. | can commence the examination of this particulears in February 2004. Mr Brown had

102.

103.

been dismissed, he felt (and it is subsequentigbéshed) unfairly. Mr Emmett and Mr
Brown had been unable to raise funds in a conwveatiavay to repurchase BSW from
Arnlea. Their approach to Mr Suttie to consideruaep‘earn out” deferred for a period to
enable them to re-establish themselves had beerffedbMr Emmett had made no secret
of his assessment of Mr Hatfield as incompetent: iarresponse Mr Suttie had suspended
Mr Emmett as an employee and had written to BSW&s$f & letter of support for Mr
Hatfield. Mr Suttie had summoned Mr Emmett to Aleerd for a meeting: but Mr Emmett
had declined to attend and had been signed off wasr&uffering from stress. There were
suggestions that this “stress” was a sham: butnisider it likely that it was entirely
genuine. Mr Suttie’s approach was cold and calmgaHe had disposed of Mr Brown by
seizing upon events to achieve a pre-determined BImEmmett could justifiably be
apprehensive about receiving the same treatment.

During the latter part of his sickness period Mrriett left for America: and his sickness
period merged into a holiday. He met with Mr Browrhey visited various possible

partners in pursuit of what Mr Emmett said in evice he supposed was “a long shot”: Mr
Marshall QC pressed Mr Emmett with the propositibat what was in view in February

2004 was the establishment of a competing businssg a US joint partner. This was
largely founded upon two answers that Mr Emmett gaen in the course of his cross-
examination in the Manchester Proceedings.

At that trial in the course of a passage of crossyenation about whether Mr Brown had
got some dates right or wrong Ms Anderson QC petfthlowing question and received
the following answer:-

“Q: [Mr Brown] was a director at the time you wegeing off to
investigate possibly setting up some competing finmAmerica
in the early part of 2004 was he not?

A: Possibly, yes”.

Then in a second passage, which tested Mr Emmetiteen evidence in the Manchester
Proceedings that because he won his case on thegg&B8ntee he had the funds to start “a
new venture” in June 2004, he had said:-
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“Yes it is correct that in February | was startagew venture.
This date here, June is incorrect. It is a mistdkevas only
getting the money in June stemmed from my abiiftypu like,
to be able to form a new company”.

This latter passage was not put to Mr Emmett irss@xamination in this action but was
commented upon in closing. But in his evidence teefoe Mr Emmett was clear that the
primary purpose of the February 2004 visit to ti&AUvas “absolutely not to set up a joint
venture”. He insisted that in February 2004 whathdé Mr Brown were trying to achieve
was a buyout. They approached various US compdhiggdrotech, Cameron, CalDive,
Canrig Haven Oil and Edison Chouest) to see if theyld assist in a buyout of the Arnlea
interest, not least because if there was a buyfdiecArnlea interest that would establish a
value for their own 25% shareholding. They madesacret of it. Mr Taylor said in the
Manchester Proceedings that it was spoken of inl 2004: one of the possible funders
whom Mr Emmett approached (Cameron) later askediien if BSW was still for sale.
Chouest showed interest: but the price Mr Suttek deemanded of Mr Emmett presented a
problem.

According to Mr Emmett’s evidence it was not utiié end of May that one of Chouest’s
consultants said “Why buy him out? Why not set gaia?” Mr Emmett said that this took
him by surprise, because he had not thought ofcinatse of action.

Save as to the date of the change in strategyo(aghich | have doubts) | regard this
general account, given in an open and frank maandrwith real conviction, as entirely
credible. | consider that in February 2004 Mr Eminaiéd cling to the belief that he could
buy his company back again. | do not believe Miti8when he says he was simply not
interested in selling (for a reason that will beeompparent later in the narrative). |
consider that Mr Emmett’'s evidence that some changdrategy occurred in May to be
supported by subsequent events (as | shall reated in the narrative). | do not consider
that this account is seriously undermined eitheMoyEmmett's answers in the Manchester
Proceedings (which fail to specify which particutaenture” — joint venture buyout/joint
venture competing company/independent competingpanm- is being talked about) or by
the fact that when Balltec was subsequently incated Mr Emmett apparently claimed
some of his February expenses as proper “pre-incatipn expenses” of Balltec.

Mr Emmett returned from the USA at the end of Fabyl2004. Then followed his meeting
with Mr Suttie on the 3 March 2004, the board nmmegtwhen Mr Suttie exercised his
voting power to approve the accounts, Mr Suttietter of the 4 March 2004 which treated
Mr Emmett as having “terminated” his employment a&hé two letters from BSW'’s
solicitors telling Mr Emmett that he had no authotio be or any other legal interest in
being on the company’s premises, and banning rem fsurporting to conduct business on
BSW'’s behalf.

In March and again in May Mr Emmett and Mr Browssited the US again. | consider it
likely that the initial visits were again concerneith an attempt to buy back BSW. BSW
was, after all, Mr Emmett’'s company, and he fedt the was being excluded from it by Mr
Suttie. He still held shares in it (as did Mr BrgwHis natural reaction would have been to
try and get back that which had been his and irclwhe still had a minority interest, rather
than to abandon it and seek to start again. | thitikely (as Mr Emmett asserted) that he
believed his own shareholding in BSW had real véinghe light of Mr Suttie’s demand
for £6 million for Arnlea’s 75.1%).
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Mr Emmett says that it was towards the end of Magt tChouest suggested that an
alterative to a “buy back” would be the establishingf a new competing business. | have
accepted this general account of events. But lidenghat it was in mid May that the
proposal to establish a competing business emeigeat. was why Mr Emmett and Mr
Brown took advice from MMS on about 14 May 2004ricerning a new business and the
impact of the new business upon the agreementAvittea Plc”, and why MMS recorded
as their instructions that Mr Emmett and Mr Browera/“considering setting up a business
in the USA (with funding from an interested US canp)” which business would be “in
direct competition with BSW”. Mr Emmett was reluctan cross-examination to accept
that the proposal had emerged that early. But Bariply wrong about that. Having an idea
and seeking advice as to how far that idea mighHawéully pursued does not amount to a
conspiracy to injure by unlawful means. As Mr Emmptit it in cross-examination,
“thinking is not doing”. He and Mr Brown were “loolg at all the boundaries before we
[took] the decision”.

At the end of May Mr Emmett held his birthday party the Manchester Proceedings it
was submittedn Mr Emmett’s behatf

“The suggestion that [Mr Emmett] and [Mr Brown] rhig
compete with BSW and the fact that [they] had idext the
Technip Dalia project as one they wanted to purmsxgains
why the possibility of a new venture was discussedMr
Emmett’s] birthday party in late May”.

BSW argued that this submission must have been miadestructions given closer to the
events in question than the present trial andedylito be accurate. | agree. The possibility
of a new venture was discussed.

The party was attended by (amongst others) Mr Berssal Mr Bacon. When he was
cross-examined in Manchester Proceedings Mr Emmaetepted that he had some
discussions with “key employees” before the 10 Jwarel he accepted that, “whether
through a nod a wink or words used”, he understibatl Mr Taylor and Mr Benson had
given indications that they were prepared “to jushg”. But in my judgment all this still
lay in the realms of “What if...”. Taking the evidenof the Manchester Proceedings as a
whole, it seems clear that a competing businessawaternative under consideration and
was not a settled plan.

Mr Benson'’s evidence before me (when asked to camhoresome evidence that had been
given by Mr Taylor in the Manchester Proceedinga¥ what until Mr Benson left BSW'’s
office in June 2004 there were discussions abowttbduy back BSW from Arnlea, so as
to get the company back to where it had been btit Wr Suttie and Arnlea out of the
picture. | form the same view on the evidence énad.

Mr Bacon’s evidence before me was also that athindday party there was general
discussion about a possible buyout or a new busiraesl whilst he accepted that a new
business in competition with BSW was discussed,whaa but one of several ideas and had
“not been decided upon in any way shape or fornmis Hiffered slightly from the written
evidence which he had given in the Manchester Rdings, which was to the effect that in
May 2004 he had been told by Mr Emmett that he Mn@rown were going to start up a
new business, and that the discussion had startee &ime of Mr Emmett's 60birthday.
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It differed more significantly from an answer givencross-examination in the Manchester
Proceedings:-

“Q: In any event we know that you were told in M2304 when
Mr Emmett and Mr Brown was setting up a new company

A: That's correct; | was at Mr Emmett’s birthdagrty”

Mr Marshall QC argued that this written evidence& amswer in cross-examination was
significantly different and was closer to the egemt question so that | should reject Mr
Bacon’s evidence given before me and treat hiseenid in the Manchester Proceedings as
an admission that a firm decision to establishrapeting company had already been taken
by the time of Mr Emmett’s birthday.

The evidence given before me was entirely creddohel was consistent with other
evidence, and with the tenor of Mr Bacon’s writtewidence in the Manchester
Proceedings. These are more weighty consideratiwers a single answer given in the
Manchester Proceedings assenting to a proposhaindid not capture the nuances of Mr
Bacon’s written evidence and proceeded on the gssomof a skewed chronology. |

accept Mr Bacon’s evidence before me. At Mr Emrsdbitthday party the establishment
of a competing company (if it was lawful so to &gs a possibility under discussion but in
respect of which no firm decision had then beeenak

This finding accords with the probabilities. Firatthough Mr Emmett and Mr Brown had
first sought legal advice from MMS in mid May, thbgd yet to receive it. It is unlikely
that they would decide to establish a competing paomy or make any agreement or
undertake any concerted action until they had veckihe advice they had sought. Second,
the “new venture” cannot have had a coherent shaffat stage, since it had only recently
been proposed, and in its tentative form conteraglahat any joint venture between
Chouest and Mr Emmett/Mr Brown would be based imitiana (with Mr Emmett’s and
Mr Brown’s interest in the joint venture being hddg an English company): that had
implications for Mr Emmett personally and for thasewhom he might want to offer the
opportunity of employment. No firm decision could taken until those matters had been
addressed.

After the Chouest joint venture proposal in May Emmett and Mr Brown began
seriously to consider this as a possibility. Mr Eetitwas not keen upon participating in
any joint venture based in the United States. learthe immediately realised that if a
competing business were to be established themuldvhave to avoid infringing any of
BSW’s patented features. To that end preliminanjicadwas sought from a patent lawyer
based in Baton Rouge. The advice was not receimechbnths. Both Mr Brown and Mr
Emmett arranged to attend an Offshore Technologyf€@ence in Houston (that was also
being attended by BSW). They were plainly not atieg as directors of BSW, but for
some purposes of their own. In the course of al# Hdve to Houston they discussed how
they might “reinvent” the ball engagement toolseyhook as their objective the creation
of a new and unique configuration for a range @idpicts that would render those then on
offer from BSW obsolete. They tossed ideas around &entified some design
improvements that would make the connectors easienanufacture utilising fewer raw
materials. They thought they had created the lfasia new design (in that they identified
techniques or concepts which might be capable efeldpment): but they did not achieve
anything like a “design” that was capable of impéartation.
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By early June Mr Brown had established that thezeevpotential customers who might be
interested in dealing with them if a new ventures\eatablished. Who they were and how
they were approached is not addressed in the eseddvir Brown sought the advice of
MMS as to whether any restrictive covenants thidtlsiund him might prevent him from
talking to those potential customers, because kdateto advance discussions with those
people in order to take things forward (by whialmnderstand him to mean taking forward
the idea of establishing a new venture). The vesksg of this advice demonstrates, in
my view, that Mr Brown and Mr Emmett did not waatdo anything that was unlawful.

Before that advice had been received Mr Emmettwittt Mr Halstead at “The Phantom

Winger” on 10 June 2004. It was Mr Halstead’'s emime that during this meeting Mr

Emmett and Mr Brown “declared that they intendefbton a new company in competition

with BSW” and enquired whether he would like tanjohem. Mr Halstead’s evidence was
that although there would be significant risks iwed, he decided to accept their offer to
form a new company and informed Mr Emmett and Movar of this decision during the

week commencing 14 June 2004. Mr Marshall QC subdhihat this account was “largely
unchallenged...at least in terms of substance”. BuCsivender QC did put to Mr Halstead
a passage in his own evidence to this effect:-

“Mr Emmett and Mr Brown also advised me that they Hor
some months been investigating various options hvimcluded
trying to acquire investment to either buy back B®wfund
other options, but in any event they had not beeoessful”.

He suggested to Mr Halstead that this was a fauermary of Mr Emmett’s attitude at the
meeting at “The Phantom Winger”. Mr Halstead did agree, though he did concede that
the possibility of a joint venture of Chouest wih there, and that matters “were not set in
stone”. It is noteworthy that in the Manchesterdeexlings in a statement of case signed by
Mr Benson on 17 March 2009 Balltec’s case on 16 2004 meeting was put in these
terms:-

“At that stage Mr Emmett and Mr Brown wanted to Wa the
Technip Dalia project and were looking for a mawctieer. They
knew that [Mr Halstead] had fallen out with BSW atitht [his
company] needed to find a new customer. They at@wkthat [his
company] had the equipment and experience to metunéa the
goods that they wished to supply....The purpose efntleeting was
for Mr Emmett and Mr Brown to discuss with Mr
Halstead.....whether [they] could secure [his com{megrvices] as
a manufacturer and supplier....Mr Emmett and Mr Brawatd Mr
Halstead that they were considering setting up \& wenture and
asked Mr Halstead if he would be interested in Mfesturing goods
for them. There was no question of Mr Halstead ifgnin the
formation of the new company or being involved ahareholder (at
that stage Mr Brown and Mr Emmett had not decidhed they would
set up a new company and no such decision was onatileon or
after 14" July 2004)”

In his evidence in these proceedings Mr Emmett@ecdethat in early July 2004 he was in

discussions with Mr Halstead about cooperating ijoiat venture; and, in particular,
whether he would be manufacturer for that ventlire. clear from the documents that by
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the 2 July 2004 Mr Emmett was able to assure Tectirat the manufacturing would be
undertaken by Mr Halstead’s company. So any disocnssaust have preceded that date.

| regard the case pleaded by Balltec in the Martehégoceedings as broadly correct, and
Mr Halstead’s oral evidence in the present procegdimore accurate than his written
evidence in the Manchester Proceedings. | regaxsl uinlikely that on the 10 June 2004 Mr
Emmett told Mr Halstead that he and Mr Brown inteshdo form a new company and
asked if Mr Halstead would like to join them. Firte joint venture with Chouest (either
as a buy-out or as a competing venture) was stilbssibility: an independent company
was not certain and Mr Emmett had no power to dffievir Halstead participation in any
joint venture. Second, they had, on the 10 June}200t yet received the advice from
MMS as to what they could lawfully do. | do not dbuhat there were exploratory
discussions on a “what if” basis. Nor do | have aegl doubt that what impelled these
exploratory talks was the fact that Mr Emmett and Brlown had picked up the fact that
the Dalia contract was now on offer and that theyil need to move quickly if they were
told that it was lawful for them to pursue it (drthey decided to pursue it in the teeth of
legal advice). Moreover, it seems to me highlylitkinat one possibility being canvassed
with Mr Halstead was the joint venture with Choutesform a competing company, and
that this would have prompted the enquiry whetherHdlstead would manufacture for
such a venture (for without his participation theveuld be no point in pursuing the
Technip order or any other potential customer imiatety, for Mr Emmett had no
available alternative manufacturing capability).

| regard this analysis as confirmed by what hapgemeen MMS gave their advice on 16
June 2004. Although directed to Mr Brown it was iedpto Mr Emmett. MMS noted that
Mr Emmett and Mr Brown were “considering setting apbusiness in the USA (with
funding from an interested US company)”. The bussneould be in direct competition
with BSW: and might involve enticing employees aweym BSW. The advice sought
related to the likely consequences in the lighttled employment contracts and the
Shareholder Agreement. The letter of advice coredualith the following analysis:-

a) Setting up a business in competition with BSW wi&sly to
contravene the restrictive covenants contained e t
employment contracts and the Shareholder Agreement:

b) The employment restrictive covenants were dubious:

C) Mr Emmett could avoid the application of both thmepboyment
and the shareholder covenants because of the tefaglation
to the Loan Notes:

d) If Mr Brown could establish that he was unfairlysissed he
could avoid the application of the restrictive coaets in his
employment contract, but not in the shareholdee@gent:

e) There was nothing to prevent Mr Emmett from settupg in
business in competition with BSW provided that hd dot
infringe any intellectual property rights belongitaegBSW.

When this advice was received neither Mr Brown KorEmmett contacted MMS to say
that things had moved on, that they had decidedstablish their own company and to
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abandon the joint venture with Chouest and thataah, less than a week earlier they had
offered Mr Halstead an interest in the new busireess he had within the last couple of
days indicated that he wished to take it. Wihidthappen was that Mr Brown picked up a
reference in the letter of advice to the possibiht “a hostile takeover” i.e. himself and Mr
Emmett buying out Arnlea and he expressed intdresiursuing that and arranging a
meeting to that end. Mr Emmett and Mr Brown paid BIkb consider (on 18 June 2004)
how they might acquire Arnlea’s shares. In my judginit is improbable that they would
have done that if they had already decided to peaunew company and had already
offered Mr Halstead a share in it and he had ayfre@depted the offer.

Mr Marshall QC sought to press the point that siNreSuttie’s brusque rejection of Mr
Emmett’'s “earn out” proposal there was simply naspect that Arnlea would be willing to
dispose of its shareholding; and that Mr Emmetivktigis. But on the evidence this will
not do.

There is compelling material to suggest that ineJaA04 Mr Suttie was in contact with
corporate finance advisors in relation to a dispbgaArnlea of its shareholding in BSW.
Mr Suttie enquired how this had got into the thahdle, and was plainly discomfited by its
presence. He said that he had forgotten aboutnttideint and that it was really just “a
discussion over coffee”. But the relevant documerdgsord “recent meetings” in
connection with BSW, the provision of informatioy BSW to Simmons & Company
International Ltd, (including the 2004/2005 finaaicprojections), note that there were
issues to be resolved with the former managers wdmained stakeholders, record
awareness of the employment tribunal proceedingslving Mr Brown, and anticipate the
delivery by BSW of a consultancy report (I thinlopably that by Mr Manson) and a draft
business plan. There had also plainly been dismussibout a fee structure in relation to an
anticipated sale at up to £6m. When Mr Suttie ghat this was simply Simmons &
Company International Ltd trying to create an iestrin a sale over a cup of coffee
whereas he was “nowhere near selling” he is ndintekhe truth. In my judgment the
evidence was a lie and not a misrecollection. ttug that the share sale proposal was not
carried through. But the likelihood is that Mr Seittvould have sol@éven in June 2004

Mr Emmett and Mr Brown could (with the aid of joménture funding) have come up with
the money, and Mr Suttie could have achieved hisvathout incurring fees to Simmons
& Company International Ltd.

On the 1June 2004 Mr Brown was in France, together withBvitrmett and Mr Halstead.

| find that they went there to collect the bid domnts for the Dalia contract in order to be
in a position to move quickly if the “hostile takew” in which Mr Brown was interested
failed and the “competing business” (be that atjeenture with Chouest or an independent
venture) came into being. They obtained an extensidhe bid closing date until 2 July.

At the end of June both Mr Brown and Mr Emmetiteis Chouest in the United States.
Although they were still exploring the possibility a “hostile takeover” | consider it likely
that the focus of their visit was not to solicipport from Chouest for a takeover of BSW,
but rather to explore further a joint venture taeriake a competing business. There is no
evidence that Chouest was prepared to recons&lpravisional view that a buyout was an
expensive way to acquire a business like BSW, aat it would be cheaper and cleaner
(subject to not infringing BSW's intellectual praperights) to establish fresh business.
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how they might acquire Arnlea’s shareholding in BSWe nature of the advice to Mr
Brown (copied to Mr Emmett) need not be recorded.tBe writer took the opportunity:-

“..simply [to] remind you that it is likely that Rert Emmett
would be able to conduct business in competitioth VESW
(subject to the comments made below concerningnggment
of intellectual property rights). However you [Mrddvn] would
be unable to be associated with such a business fperiod of
two years from the date of termination of your eoyphent,
resignation of your directorship or sale of youarss...”.

MMS went on to advise Mr Brown:-

“To limit your exposure to litigation, it would badvisable to
resign as a director of BSW (indeed, you will bebieach of
your fiduciary duties to BSW if you continue to Hola
directorship, whilst operating in competition wlSW) and to
dispose of your shareholding as soon as possible”.

The letter concluded:-

“l should remind you that your current activities gonnection
with seeking to secure business in competition \B8W are
likely to amount to a breach of your fiduciary dstias a
director of BSW, a breach of your restrictive coaets and
possibly also an infringement of BSW’s intellectyabperty
rights”.

Also on about July Mr Emmett and Mr Halstead met at The Statimm Oxenholme. Mr
Halstead pleaded in the Manchester Proceedings q@mplorted by his evidence in those
proceedings, and repeated in these) that this ngeatas to discuss potential design and
patent issues in relation to products to be manurfed by the proposed new company. |
accept the general tenor of this evidence, thouglits fine detail. First, if by the use of the
term “the proposed new company” Mr Halstead is esggg that that was a settled course,
| do not accept that. In cross-examination in th@eeeedings Mr Halstead accepted that a
separate new company was “an option”, but was oast‘in stone”: though he did insist
that (from his perspective) a competing company alagshat was on the table. That is
understandable since, if there was a buyout, tlestean of his having to choose between
BSW and the new competitor would not arise: andvlae only being sounded out as to
what he would do if that choice had to be madeofB&cthe inherent probabilities suggest
that it is much more likely that the focus of theneersation was how to deal with the
imminent Dalia project bid (which required a protioc schedule) rather than the general
product range of any intended new company.

On the 2 July 2004 Mr Emmett completed and returteedechnip some of its bid
documents (in particular a schedule of prices apbduction schedule). He told Technip:-

“We are in the process of setting up the new joiehture
company but as yet it is not formally in place. Afdicipate it
will be a further 4 weeks before we will be fornyattading...
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we are naturally anxious to maintain a bidding posi with
Technip and will do our utmost to expedite all faiies”.

In my judgment it is clear that there is at thisnb@ combination between Mr Emmett and
Mr Brown aimed at competing directly with BSW. sy “at this point”: but that conveys a
specious accuracy. The submission of the bid isetrent that | can confidently view as
action taken in concert or from which | can confithg infer agreement or understanding
upon a planned course of action. The understanatiragreement may have been reached
a short while earlier since the bid would have neg some preparation). The
establishment of “a bidding position” can only hdaken place pursuant to an agreement
between Mr Emmett and Mr Brown, or alternativelysiitself an act done in concert: and
realistically this can only have arisen out of dssions with Mr Halstead. (I should note in
passing that in my judgment neither Mr Emmett nerBviown had an exact design for the
subsea connector that they were proposing to supphechnip for the Dalia project).

Mr Marshall QC urged that it was “incredible” toggiest that a conspiracy to embark upon
competitive activity was only concluded on or shokefore 2 July 2004. He urged the
following:-

a) Mr Emmett had had contact with Technip about théalad in
June and had persuaded Technip to extend the deddli the
submission of tenders. This did occur. But like thecussions
with Chouest and the discussions with Mr Halste#irlk it is
equally consistent with exploring and preservingiays (where
that exploration did not of itself damage BSW’semafsts) as
with pursuing a settled, agreed and concerted eanfraction to
achieve a common end.

b) On 22 June 2004 Mr Emmett had signed a confidémtial
agreement with Chouest under which he had expreassesel|f
willing to disclose “certain technology, informati@nd devices
owned by Robert Emmett”. This (together with thetféhat
something was to be considered by US patent lawyers
demonstrates, according to this submission, thatethwere
already patentable designs in existence. The inéer¢hat there
were already patentable designs in existence igramioted by
other material: whilst | am satisfied that there@veome “bright
ideas” which might or might not turn out to be walke, there
was nothing approaching a coherent concept origrdes

C) Mr Halstead gave evidence that “on or around tlaly’ he met
with  Mr Emmett and Mr Brown at The Station Inn at
Oxenholme, and that the purpose of the meetingtaakscuss
the design and patent issues in relation to the preducts to be
manufactured by the proposed new company. Mr Mdr§)@a
submitted that this evidence was not challengé@ve accepted
that such a meeting probably occurred, but fourat thwas
more probable that the subject of the discussiantiva specifics
of the Dalia project bid than a general discussatout the
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design features of a new product range. There wespsance
that the prospect of a “buyout” had almost gone] #mat a
competing company (either a joint venture or incelamt) was
the likely way forward and for that reason the Balroject bid
had to be put together. There was agreement to thakéid.

On 5 July 2004 Mr Brown and Mr Emmett took furthedvice from MMS. They
understood that they could not infringe any of BSWatents: and they understood that
they could not use BSW’s drawings, though it miglet possible to undertake reverse
engineering. Mr Brown disclosed that they had ayeput in a price for the Dalia bid
against BSW. Mr Brown and Mr Emmett asked if th&gded to resign as directors and
shareholders. MMS advised that the covenants plpbedused no problem for Mr
Emmett, and that he could continue to be a direatm shareholder “but there may be
problems concerning his fiduciary duties as a dmécand that further research would be
undertaken. Mr Brown and Mr Emmett asked if the ngnin which the company was
being handled (and the fact that they could nagrewithout offering their shares for sale)
had any impact upon their fiduciary duties. Thecsior said that he would investigate this
issue as well (and did so on 8 July 2004). Mr Entrttedn stated that if his shares were
worthless, there was no real benefit gained by ikgefhem, and that he might as well
resign and sell his shares rather than run theafisdeing in breach of fiduciary duty. Mr
Brown and Mr Emmett then asked whether there waspaoblem over the solicitation of
employees. The solicitor advised that the relecanenants were broadly worded but that
there might be a question over whether the covenaould be enforceable (on the grounds
that they were not necessary to preserve thenegfiéi business interests of BSW). At trial,
Mr Emmett’'s comment on this advice was that it \wdsit late to warn him of breach of
fiduciary duty on the 5 July when he understood tiemhad been given the “all clear” on
16 June. It is notable that even at this stag@Mivn still wanted to discuss how to make
an offer to Mr Suttie.

On 7 July 2004 Mr Brown informed Chouest that hé Bv Emmett had submitted a price
and delivery schedule for the Dalia project “styich our own right (i.e. Bob and 1) simply
to keep the door open”.

On the 8 July 2004 MMS:-

a) Advised Mr Brown that in relation to the issue aduciary
duties it would seem that if Mr Emmett were to seeknter into
business in competition with BSW then he would beclear
breach of his fiduciary duties (and it is probattiat this advice
was conveyed to Mr Emmett):

b) Were instructed by Mr Brown to examine “if he [didpt get
involved with the new company [whether there was] eeason
for him not to be a shareholder”: and

C) Were asked by Mr Brown whether “if they are goingset up
the new company” MMS would be able to help wittsthi

From this it is clear that no final decision ha@hd¢aken that Mr Emmett was to establish a
British company, or what form it would take.
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Between 7 and 9 July Mr Emmett visited Mr Bacorriance. | shall have to examine what
then occurred. But Mr Bacon produced timesheetchvincluded a heading “Dalia Bid”
and recorded 34 hour’s work between 6 and 9 Jubyi20

On 13 July 2004 Mr Brown sent an email to Chouesttaining an outline development
proposal for the joint venture. This provoked tesponse on the following day:-

“Edison Chouest Offshore has elected not to go dowwith
this project”.

| find that it was upon receipt of that email thét Emmett and Mr Brown finally decided
that they intended to form a new company themselVéss was the evidence of Mr
Emmett, which | accept. It was supported by thelence of Mr Benson.

Mr Emmett placed great emphasis upon the 14 Juy 23 the watershed. But for me the
significant date is 2 July 2004 being the date updmnch he commenced competitive
activity against BSW. The precise means by whicimtended to conduct that competitive
activity (whether through a joint venture with Clesty or through a newly formed

independent company) is not material.

Shortly thereafter there was a meeting between MmEtt, Mr Brown and Mr Halstead to
discuss (amongst other things) the preparationhi@ifull Dalia bid. Mr Halstead says that
he prepared some notes on the evening of the ¥2004 and “subsequently” took those
notes to this meeting. In the Manchester Procesdingvas accepted by Mr Halstead’s
Counsel that Mr Halstead had not produced the deatiitself at the meeting, that it did
not constitute an agenda for the meeting and thaérved as an aide memoire for Mr
Halstead. | accept that the document was createdBauly 2004: but | do not think that it
is safe to draw any firm conclusion as to its tihemms. It was obviously subsequently
modified: for example the note records:-

“Willis enlightened Bob of contact by BSW with reda to
Constitution 16/7/04".

Further, | think it plainly records what happenddtlee subsequent meeting on 19 July
2004.

It is this document that includes as one of theu'es to be addressed asap”:-

“Basic review of connector design, specific areas ke
addressed, single spring and secondary locking amesim, use
of non pocket slot, ball cage and ball retentiord apecific idea
of retractable recepticlesi€) cone. In general all ideas thrown
into melting pot!”

It is clear that there was no settled desigtefdable or otherwise): and that the Dalia bid
had been put in on the footing that by the time tiedailed drawings had to be submitted
the new company would have produced somethingdidatot infringe BSW’s intellectual

property rights. It also records as one of the enattinder discussion whether Mr Emmett
was to resign with immediate effect to allow thenfation of a new company. This was
one of the matters that would have needed congideren the context of establishing the
new company. But in fact the decision to estabBsititec was taken before the relevant

Page 38



Approved Judgment First Subsea v Balltec

137.

138.

139.
140.

advice was received from MMS on the 16 July 200#atTadvice was in these terms (given
to Mr Brown and copied to Mr Emmett):-

“Every directorship carries with its certain fidagy duties.
These duties effectively mean that you must acthm best
interests of the company at all times. You must platce
yourself in a position which would create a confloetween
these duties and your own personal interest. $ettip, or
assisting in any way, a company in competition Ww&BW
would therefore be a flagrant breach of those dutiEhe
ramifications for a breach could be an action foteidict,
damages and/or your removal from the board”.

The letter went on to note that resignation asractbr would trigger an offering of that
director’s shareholding at a discounted rate. {ewtally this letter of advice also dealt
with the question of solicitation of other employed BSW by Mr Emmett and Mr Brown.
The letter said that there was nothing to stop Mmtett from soliciting employees after
his resignation as a director, though Mr Brown wiotémain bound by the terms of his
shareholder agreement and his own fiduciary dutres)ever the letter went on to refer to
the restrictive covenants in the employment cotdgrasf each employee likely to be
solicited (though it suggested there was a doubt ewnforceability)). This letter was the
first occasion on which it was clearly explainedoEmmett what his duties were.

On the 19 July 2004 Mr Emmett submitted drawingsvi@rk in connection with the
Kizomba Oilfield. These bore the legend “Ballteaidasaid that the copyright in the
drawing was the property of Balltec. The accompagyguotations said that all Balltec
components would be fully compatible and intercleafde with BSW supplied equipment.
In fact the delivery proposal stated:-

“BSW (sic) can deliver all units listed above in 6 weeks ex-
works.”

| do not think that it can be inferred simply frahmat error that the author of the proposal
was modifying some underlying BSW document thattaoed BSW'’s quotation and had
forgotten to change “BSW” to “Balltec” in that imstce. But if (as | think likely) the
document was prepared by Mr Brown, then it wouldlicate an error he had made
elsewhere.

That same day Mr Emmett sent a further quotatioififerent equipment to be supplied to
the Kizomba OQilfield.

On the 20 July 2004 Mr Emmett resigned as a direft8SW.

On the 22 July 2004 Mr Emmett sent Technip a qiartdbr some pipeline insertion tools
and a multipurpose lifting tool for use on the SimiSapphire development. He solicited
the order within the next 7 days. Although the atioh (like those for Kizomba) was in
the name of “Balltec” the company itself was natarporated until the following day (23
July). This quotation resulted from contact madeMoywincent of Technip, who knew of
Mr Emmett's connection with BSW but not of his depee from that company or of the
proposed establishment of Balltec.
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On 27 July 2004 Mr Emmett sent to Technip furthecuinentation in relation to the Dalia
bid. The information included 2 drawings (515650 &B15651). | am satisfied these
drawings were commenced by Mr Bacon on about 8 2004 and probably completed on
9 July 2004. These drawings did not display any gencept in relation to the “ball and
taper” mechanism. They were simply “layout” draweanghich gave an idea of what a
mooring connector would look like if it did not heypockets. Where the secondary lock
might be was simply a shaded box. How the “ballgtaichnology actually worked was
not depicted. As is absolutely clear from a tecanmeeting held on 7 September they did
not even depict the correct dimensions of the prodtbize of connector on drawing is
considered as maximum size. The new design of @donshould be more compact”).

On 30 July 2004 there was a meeting between Mr B Brown, Mr Bacon, Mr
Halstead, Mr Taylor and others. BSW had put in teqaapplication for a secondary lock:
the detail does not matter, but the key point &t the secondary lock was effected by
means of the ballcage. Balltec had to produce gungefor Technip’s Dalia Project that
did not infringe BSW'’s continuing valid patents thrat for which it had applied. Mr
Emmett says the 30 July meeting was to discusgritduction of a better, more practical
mooring connector. Mr Halstead says that the 39 thdeting was to discuss work for a
client called Geoprober Ltd (who incidentally wedso exploring a variation of the BSW
design by using a split ball-cage). | think thesdruth in both partial recollections. But it is
common ground that at that meeting Mr Halstead mhbdepassing comment (“at a high
level”) that it should be possible to achieve aoselary lock by connecting the mandrel to
the receptacle directly (just like the primary Ipcind that he drew a few lines on a piece
of paper to illustrate a very basic concept. Theaidself was very simple. The clever bit
would be incorporating the idea in a design thatked.

On 4 August 2004 Mr Bacon produced a layout drawi®d5668") which encapsulated
Mr Halstead’s idea in that it showed a secondaok lthat locked the mandrel to the
receptacle directly, using a taper on the mandnel springing the ball upwards. This
document shows a file creation date of 19 June ;28@d in his evidence in the Manchester
Proceedings Mr Bacon said that ttikeawing had been created on that date. Mr Emmett
insisted, in the Manchester Proceedings, that MioBavas wrong and was confused with
the dates and that the idea for the new secondakyng mechanism did not occur until
after Mr Emmett had ceased to be a director of BSYical passages from Mr Emmett’s
cross-examination are these:-

“Q: So Mr Bacon’s evidence certainly is that thatfidesign that
is drawn up to show the backwards locking mechaniswas

19 June at 9:48 and he says the file actually hstarap on it.
Now, on what basis do you say he is incorrect abiwaif

A: He is wrong with that date definitely.

Q: But how can he be wrong? He has gone and loakdbe
actual file.

A: | know he is wrong because we did not designt tha
backwards lock until we were well into forming theew
company. Roger has got his dates wrong or he hds go
something wrong there, that is it.
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Q: He is the author of the document and he has gk
checked, and he is able to tell us exactly whatddwe of it is
and the time.

A: | am sorry, but it did not get designed until Wwad formed
the new company...We started work in July not Junestick to
what | said. We did not do any design until July...”

Mr Emmett said the same in the present proceedimgd:he is right. Mr Bacon cannot
have drawn a layout plan encapsulating Mr Halsseadhcept until after Mr Halstead had
articulated his idea. It is common ground that ithtea was first voiced on 30 July 2004,
after Mr Emmett’s resignation and after the incogpion of Balltec. | shall leave this part
of the narrative now: but noting that Mr Bacon'sydat drawing could not work in
engineering terms since the secondary lock requiréd-bar” to hold the secondary
locking ball against its spring, which preventee thandrel from being guided into the
receptacle. As | said above: the idea was simphe-€lever bit was incorporating it into a
design that worked. This was something that Bahger worked out for the Dalia Project
bid. In early August 2004 Technip sent to Ballteequest that Balltec explain how their
technology differed from the existing BSW techngloBalltec could never (and never did)
answer Technip’s question because they could mottheir novel idea in its then state into
a workable model.

With Balltec formed and (according to the judgmémtthe Manchester Proceedings)
agreement having been reached on 23 July 2004Mthéddallstead should be entitled to
50% of the equity, and with a competing quotatiart m the Dalia Project bid, and
guotations issued in respect of other work for WhBSW was anticipating quoting, it is
appropriate to pause at this point in the narratime to record that on the foregoing
material | find and hold that from the end of Juhere was between Mr Emmett and Mr
Brown (and also for completeness, Mr Halstead) greeament or plan to undertake
concerted action namely to form a business to éhtesubsea moorings and recovery tool
market as a competitor to BSW. This was of itsetfwrongful.

| now focus upon the mental element of the toe:¢bnspiracy to injure.

A conspiracy to compete is not necessarily a coaspito injure. Competition between
businesses regularly involves each business tategs to promote itself at the expense of
the other. Far from prohibiting such conduct thenown law seeks to encourage and
protect it, recognising the economic advantagesaohpetition. A conspiracy to injure
must involve an intention to bring about what the lwill regard as “an injury” by doing
something that the civil or (in some cases) thmicral law does not allow.

As regards the necessity for “intention”, it is ionant to underline that the requisite
intention does not (in this branch of the tort) @de be goredominantintention: butan
intention to harm must be proved. | accept as mgigg principle what was said by Lord
Nicholls in OBG Ltd v Allan[2008] 1 AC 1 at paragraphs [164]-[167] about ‘tinelawful
interference” tort:-

“A defendant may intend to harm the claimant’s bass either
as an end in itself or as a means to an end. Andafgé may
intend to harm the claimant as an end in itself rehdor
instance, he has a grudge against the claimante Msually a
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defendant intentionally inflicts harm on a claimariusiness as
a means to an end. He inflicts damage as the melaaieby to
protect or promote his own economic interests ..ertibnal
harm inflicted against a claimant in either of tnegcumstances
satisfies the mental ingredient of this tort. Tisiso even if the
defendant does not wish to harm the claimant, ensétnse that
he would prefer that the claimant were not standibis way

. Lesser states of mind do not suffice. A high éegof
blameworthiness is called for because intentioveseras the
factor which justifies imposing liability on the féedant for loss
caused by a wrong otherwise not actionable by themant
against the defendant. ....Take a case where a defesdeks to
advance his own business by pursuing a course oflum
which he knows will, in the very nature of thinggcessarily be
injurious to the claimant. In other words a casemHoss to the
claimant is the obverse side of the coin from gtnthe
defendant. The defendant’'s gain and the claimdoss are, to
the defendant’'s knowledge, inseparably linked. @kéndant
cannot obtain the one without bringing about thieent If the
defendant goes ahead in such a case in order &nabe gain
he seeks, his state of mind will satisfy the memtgtedient of
the unlawful interference tort”.

149. As regards the necessity for an intenttorharmi.e. to cause injury by doing something
that the civil or criminal law does not allow thewvas an issue between the parties. Counsel
for BSW submitted that a party to the conspiracgdieot understand the legal effect of it:
but he or she must know the facts on the basislothwthe agreed or concerted act is
unlawful. They relied on two cases.

150. Belmont Finance v Williams Furnitufd980] 1All ER 393 was a case that concerned an
agreement to buy and sell shares which was camtedeffect in an unlawful way, the
defendants knowing the manner in which it was to daeried into effect, but not
appreciating that that manner adopted an unlawé&dma. Buckley LJ held at p404:-

“In my judgment the alleged conspiracy is estalgigsin respect
of these three defendants, and they are not exiamptliability
on account of counsel's opinion or because they inaye
believed in good faith that the transaction did btaihsgress
section 54. If all the facts which make the tratisacunlawful
were known to the parties, as | think they werapignce of the
law will not excuse them.... Nor in my opinion car ttact that
their ignorance of, or failure to appreciate, thawful nature
of the transaction was due to the unfortunatetfeatt they were,
as | think, erroneously advised, excuse them ...”

The other members of the Court agreed with thisiédation.

151. In British Midland Tool v Midland International Tbog [2003] 2 BCLC 523 at 556 Hart J
held:-
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“l am satisfied that the Tamworth 4 did not, whatiding upon
the elements of the plan so far outlined, agreasw® unlawful
means in its implementation in the sense that katisfied that
the means which they decided upon were not knowthém to
be unlawful. On the contrary they took legal adviterder to
be able to understand where the borderline lay detwawful
and unlawful conduct, and my conclusion is thatytheere
collectively determined to follow that advice. Mindiings as to
the solicitation of key personnel ... mean that tlegsed from
the standard which they set themselves. Whethen fagses
suffice to change a lawful combination into an @udble
conspiracy may be arguable. The real question igoathe
causative potency of the particular unlawful actghe context
of the implementation of the overall plan. If tmeplementation
of the plan necessarily involved the commissionmawful acts
then the damage suffered as a result of the impitatien of the
plan is recoverable as damages for unlawful meanspiracy.
If it did not necessarily involve those acts, butls acts were in
fact carried out in the course of implementing whaiuld
otherwise have been a lawful (albeit damage caygitamn the
guestion arises whether the whole of the damagkersdf is
properly attributable to what may have been pumetydental
unlawful acts; and there may also be an issue #setextent to
which all parties to the otherwise lawful plan toée treated as
parties to such incidental unlawful acts.”

152. Counsel for Mr Emmett submit that the observatisnBelmontare directed to a case of
conspiracy to injure (not a case of conspiracynjare by unlawful means) and that the
observations of Hart J in the Midlands Tool Case no longer be taken as an accurate
statement of the law having regard to the deciibrihe Court of Appeal in_Meretz
Investments v ACP2007] EWCA Civ 1303.

153. That case concerned a complicated developmentragréevhich included a right for one
of the claimants (Britel) to require a leasebaclpait of the development site if it had not
been developed by ACP in accordance with an agieestable. ACP’s parent company
funded the development. The parent company soldékelopment site as mortgagee. The
parties took the view that that prevented ACP fignanting a leaseback. ACP, its parent
company and others were accused of conspiracy wsecharm to the claimants by
unlawful means. The defendants established that iael a firm belief, based on legal
advice that they had received, that the rights riteBunder the leaseback option would be
overreached by an exercise of the power of sal¢hbymortgagee. The claimants cited
Belmontto the Court. The Court of Appeal held that the tdf conspiracy by unlawful
means required an intention to cause loss by unlamkans, and it followed from the
judge’s findings of fact that there was no suclemtibn, because all the defendants
intended to do was to produce a result which thedigbed they were entitled to produce.

154. At paragraph [146] Arden LJ held:-

“The OBG Casdlid not concern liability for conspiracy but no
counsel suggested that any distinction could bevmidaetween
what was held in the OBG Caabout intention to cause loss by
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unlawful means and conspiracy. It follows thereftrat it is not
enough that there is an intention to do an act kwhic fact
causes loss. That act must be done with the iotettiat it will
cause loss. In the present case Mr Hawkins gavieadivat the
leaseback option would be overreached. That adwes
inconsistent with an intention to cause harm taeBfi

155. Toulson LJ decided the case on the footing thaawfuil means were not employed (an
alternative ground also relied upon by Arden LIt & paragraph [174] he said:-

“Although my conclusion on the issue of unlawfulane makes
it unnecessary to decide the point, | would suppoeden LJ’'s

view ... that it is a defence to an action for corspy to injure

by unlawful means if the defendant not only actegrbtect his
own interests but did so in the belief that he &adawful right to

act as he did. Just as the tort of conspiracy doda breach of
contract is not committed if the defendant believieat the

outcome sought by him will not involve a breachcohtract ...

so a defendant should not be liable for conspitacinjure by

unlawful means if he believes that he has a lawfilit to do

what he is doing.”

156. Pill LJ (the third member of the Court) regardece tdiscussion of the point as
“illuminating” but did not decide it.

157. On this state of the authorities | am bound to ptdkat the law is correctly stated in
Belmont The case is binding on me and is directly in pokithough it is suggested in
Meretzthat in the light of the decision in OBiBe law now stands on a different footing (a
conclusion to which | am attracted) those suggestwere clearlpbiter. Further, Belmont
was cited to the House of Lords_in OF&ee [2001] 1 AC 1 at 7) but it was not overruled
or even commented upon adversely.

158. My findings of fact on this part of the case (lbegrin mind that | am at this stage
assuming that the competitive means employed wdsawviul) are:-

a) Mr Brown and Mr Emmett did not from the outset hawe
positive intention to harm BSW because they entexththe
hope that they could buy Arnlea out and restore B®Vtheir
ownership;

b) But in submitting the bids for the Dalia ProjedtgtKizomba
oilfield and the Simian/Sapphire oilfield both Mmmnett and
Mr Brown knew and understood that by seeking tcaade their
own business in relation to those contracts theylavboy the
very nature of things be “injuring” BSW (the lossBSW being
the obverse side of the coin from the gain to Ba)tt

C) By July 2004 it was “a key plank” in Mr Emmett’s carMr
Brown’'s strategy to “take out” BSW (as Mr Emmett
acknowledged in the Manchester Proceedings andptcten
these), so that they knew and intended that theicess should
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be at the direct cost of BSW. As Mr Emmett punitan e-mail
on 29 July 2004 to Technip in connection with thei®bid:-

“After 20 years of building BSW and earning an
enviable reputation for delivering on promises | am
greatly saddened to see the huge changes happening
and to receive a rising tide of complaints fromffsta
suppliers and latterly customers ... Experiencedf staf
continue to depart BSW. They no longer have any
design staff. A proud engineering company cannstex
without experienced and talented engineers.”

d) Whilst they took extensive legal advice as to whatas lawful
for them to do Mr Emmett and Mr Brown knew (i) framo later
than 23 June 2004 that there was an issue abaubfiligations
as shareholders and directors of BSW; (ii) fronully 2004 that
they would be in breach of fiduciary duties as cives of BSW
if they continued to hold a directorship whilstudty operating
in competition with BSW,; (iii) from 1 July 2004 thaMr
Brown’s then current activities in connection wileeking to
secure business in competition with BSW were likelamount
to a breach of fiduciary duty as a director of BSW) from 5
July 2004 that being a director of BSW whilst cotnpg in
business presented potential problems; (v) fromlg 2004 that
entering into a competitive business whilst stilldisector of
BSW would represent a clear breach of fiduciaryydwand
having received that advice they did not informirthegal
advisers of what in fact they had done or inteniedo (submit
bids to hold the position against the day whennéwe business
actually started) so as to ensure that their canfiicthe right
side of the line.

159. On this material (and on the assumption | am makingut the relevant means) | hold that
the requisite mental element of the tort of corapirto injure by unlawful means is
established.

160. | therefore find and hold that from the end of J@2084 Mr Emmett and Mr Brown agreed
and acted in concert (“combined”) to establish enpeting business by bidding for the
Dalia Project, work on the Kizomba oilfield and Wwoon the Simian/Sapphire oilfield
intending that their new business should obtaihwaak and that BSW would be deprived
of that work. If the means they used to establisdt business and to procure that work
were unlawful, and Mr Emmett and Mr Brown knew thié facts which made those acts
unlawful, then the tort of conspiracy to injure taylawful means would be made out.

Did Mr Emmett and Mr Brown conspire with Mr Bensafr, Bacon, Mr Taylor and
others?

161. | can now focus on whether Mr Taylor, Mr Benson afrdBacon were co-conspirators. At
trial this was glossed over.

162. In approaching this issue | am guided by the follmprinciples:-
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163.

164.

165.

166.

a) | am not confined to looking for positive evidenaemeetings
between co-conspirators nor am | concerned to dwvidence of
an express agreement: but | am concerned to lgo&ctons on
the part of the alleged conspirator which | canpprty infer
were, on the balance of probabilities, actions riagarsuant to
an express or tacit agreement or as part of a deacaction
plan.

b) The conspirators need not all join in at the sam®e tnor,
indeed, need they have exactly the same aim in .miing
guestion is always how far a particular defendaas wware of
the plan and then “joined in the execution of Put another
way, the question is whether a particular Defendaiatving
regard to his knowledge, utterances and actions,suiciently
a party to the combination and the common desiga:Gerk &
Lindsell (op cit at paragraph 24-94).

C) It is essential that the alleged co-conspiratouukhbave joined
in the implementation of the plan; the mere faet tihhe alleged
co-conspirator may have acted unlawfully is noitsélf enough,
because the unlawful act may have been a pureigantal one
of no causative potency in the context of the imm@atation of
the overall plan.

d) Each of the alleged conspirators must have beeficisutly
aware of the surrounding circumstances and shareséime
object for it properly to be said that they weréragin concert
at the time of the act complained of.

| begin with Mr Taylor. Did he share the objectividsMr Emmett and Mr Brown and act
in tacit agreement with them so as to be a partthéocommon design? BSW simply
submit that “he... was party to the conspiracy”. Ehase my findings of fact.

Mr Taylor was contracted to give evidence for BS¥he had wanted to admit in this
action to participation in a conspiracy with Mr Emttnand Mr Brown, BSW could
therefore have procured that he do so. He didlran therefore left to make my findings
upon such evidence as is available.

Mr Taylor was a designer (and an important one)B8W filling the post of Design and
Engineering Manager. He resigned on 29 June 26fldc{ive 31 July 2004) i.e. at the
very time Mr Emmett and Mr Brown combined to congpetith BSW. Mr Emmett
acknowledged in evidence (both in the Manchestarcéadings and in the present
proceedings) that in and from May 2004 he had beddussions with Mr Taylor and knew
from those discussions (by a nod, or a wink, omloyds used) that Mr Taylor would be
prepared to leave BSW and to work for Mr Emmette Elontext of the actual resignation
(as spoken of by Mr Green in his contemporaneopsrtéo Mr Suttie) was of Mr Taylor’s
disaffection, dissatisfaction and plain disenchamttwith the regime at BSW.

Mr Taylor told an apparent lie to Mr Green whenrhsigned. He said that he wanted a
complete change and intended to work from home esn&ractor on behalf of a Welsh
pump company: he denied that he would be workingtie competition, saying that he
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167.

168.

169.

170.

171.

wanted to get away from mooring connectors. Tellieg is sometimes the badge of
consciousness of wrongdoing: but not always. Indb&draylor may have been telling the
truth: Mr Emmett’s evidence was that he thought Mylor had another job lined up.

Following notice of this resignation (but whilstlishn employee of BSW) Mr Taylor met

with Mr Emmett several times. In particular, altbuhis notice period ended on 31 July
2004 Mr Taylor attended the meeting of Mr Emmett, Walstead and Mr Bacon on 30

July 2004.

From 11 August 2004 (and possibly from 2 August40O@e worked through a service
company called “Brolly IT.com Ltd” doing drawingsrfBalltec (in the course of which he
accessed Mr Emmett's PC). Sometimes working throagkervice company can be
motivated by a desire to conceal; and sometimessaalto conceal can show a guilty
conscience. But sometimes a service company is fasdats well known tax advantages:
and sometimes the desire to conceal can be maliiste desire to avoid trouble even if
the actor is convinced they are in the right. Miyloa designed the test rig on which
Balltec’s products were eventually tested: that product design) was his speciality.

In my judgment the mere fact that Mr Taylor gavéiceat the end of June 2004 to leave
BSW, and immediately and surreptitiously undert@oktract work for Balltec (even of
something as important as the test rig) does né&erhan a co-conspirator so as to be liable
for the wrongdoing (if any) of others. | cannotthe available material fairly conclude that
Mr Taylor was participating in concerted action @&ty to a combination, joining in
breaches of duty or obligation by Mr Emmett or Mo®&n/Mr Emmett in connection with
their plan to obtain the Dalia, Kizomba and Sim&agphire contracts. He undoubtedly
undertook contract work. But his role was entirdifferent from the roles undertaken by
Mr Brown, Mr Emmett and Mr Halstead.

| turn to Mr Benson. BSW submit that Mr Benson walling to and did assist Mr Brown
and Mr Emmett in setting up a competing businessi flreast of May 2004, whilst still an
employee of BSW, and after his employment termphaio particular acts are relied upon.

Mr Benson was from March 2003 called “a projectocdinator”; in effect he was an office
administrator (having previously been what he dbedras “a potwasher”) with aspirations
to become a project manager (as detailed in theaegah which | have cited above and
regard as accurate). He undertook purchasingreices and materials (getting quotes and
raising purchase orders). He resigned on 28 J084 @ith effect from 12 July 2004. The
circumstances of his resignation were these. Ity 2804 Mr Benson was really miserable
at work because what had been happy relationshgps disintegrating. He was signed off
work in February 2004, but returned. He says thaWlay 2004 he was offered by Mrs
Shuttleworth a redundancy package, but that tHes @fas withdrawn. In an unchallenged
witness statement Mrs Shuttleworth says she hagcewllection of the offer. | accept Mr
Benson’s evidence: particularly because he goegoosay that in retaliation for the
withdrawal of the redundancy offer he signed offrkvagain and took his sick pay as a
form of compensation for the withdrawn redundanegkage (something that does not
reflect particularly well on him, but which he opedisclosed). He then resigned when the
“sick pay” was about to stop, never having had mention to return to BSW unless Mr
Emmett's buy-back plan (which he was sure was stil the agenda in May 2004)
succeeded.

He is Mr Emmett’s stepson. | have no doubt tha¥laEmmett's birthday party (and on
other family occasions) the possibilities for th&ufe were discussed (including the
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172.

possibility of a competing joint venture with Chati@nd the possibility of a competing

independent company). But there is no direct ewdethat he participated in the

formulation of any strategy or prepared any docusém carry forward the plan, there is

nothing in the nature of his qualifications or exece or abilities to suggest that it is

inherently probable that he was drawn into the s process, there is no conduct that
properly founds the inference that he was actingyant to a concerted action plan or
joined in the execution of a conspiracy. He wahserver rather than a participant. His
own evidence is that he was not “in the loop” aathe on the scene sometime in mid to
late July 2004. | accept that evidence. He simpfy tis old job and then he joined his

stepfather’s new business. None of his pre-resigmatonduct warrants the inference that
he shared the objectives of Mr Emmett and Mr Bramad acted in tacit agreement with

them so as to be a party to the common design.

It is submitted by Mr Marshall QC that Mr Emmettcapted in cross-examination that he
used Mr Benson to assist him whilst Mr Benson wigisasy employee of BSW. | reject this
submission. Mr Marshall directed Mr Emmett's atientto part of Mr Benson’s witness
statement in the Manchester Proceedings: and thikvered this exchange:-

“Q: .... | suggest to you the work he is referringngaragraph
16 chronologically occurred before his departur@mrBSW,
when he was at home......

A: No, no, no .....
Q: Away from work?

A: You will have to ask Mr Benson this. There is date on
this. I'm sure Russell did some work on Dalia after formed
Balltec, but | don’t remember anything being doeéobehand.”

Then Mr Emmett was referred to Mr Benson’'s crossa@ration in the Manchester
Proceedings, where the subject is the timing oftmgat Mr Emmett’'s house attended by
Mr Benson at which the Dalia bid is discussed:-

“Q: Assuming that your [witness] statement folloavsbroadly
chronological stance, that appears to be closeddiine when
you were told by Mr Emmett that he is intendingsé&t up some
sort of new business?

A: Yes, my specific recollection of events arouhdtttime is a
bit hazy. | was, as | said before, in a bit ofagfle state, having
left BSW....."

Then Mr Emmett was referred to some Manchester arsseoncerning Mr Benson helping
with some kind of QA documentation, after which Emmett’'s evidence to me was:-

“If that's what Mr Benson says in here, and itriset then | hold
my hand up”

This is not in my judgment an acceptance by Mr Emhthat he used Mr Benson whilst Mr
Benson was still an employee of BSW. It is an ptargce that Mr Benson worked on the
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173.

174.

175.

176.

177.

Dalia bid after the formation of Balltec and aftee left BSW. Mr Benson was not a
conspirator before he resigned.

Following his resignation the first thing that hiel dvas to prepare the quotation for the
Simian Sapphire bid on 22 July 2004 from matetigidied by Mr Emmett and Mr Brown.

The next was to assist on 29 July 2004 in the patijoa of a list of quality assurance
documents (which documents he had not himself peepan connection with the Dalia

Project bid. The next was to attend the meetin@@rduly 2004. By that time the Dalia,
Kizomba and Simian/Sapphire bids had all gone thBalltec had been incorporated.

In his stepfather’'s new business he dealt with dwntation, undertook purchasing and ran
the book-keeping, and undertook haphazard datagdoHe admitted to feeling that he had
“an axe to grind” and anticipated that the new camypcould take the fight to BSW: but he
felt that Mr Green’s aggression towards employe®s suppliers and clients would soon
lead to the self-destruction of BSW. He knew tilaBBrown could not take a direct role in
Balltec’s business pending the outcome of the eympémt tribunal hearing. He (along with
others) used concealment and subterfuge in hispusiion. Mr Benson explained why.
He and others knew that there were restrictive cants: they believed them to be
unenforceable. They generally concealed what wasygm, not from fear of enforcement,
but for fear of the process that they would havgddhrough if BSW (with its considerable
resources) sought to enforce the covenants andebefaeourt eventually held that they
were unenforceable. None of them could afford toeféhat. He said he thought that
“deceit” was a strong word: but none of them waritebe targets.

In my judgment it is not right to infer from any tis post-resignation conduct that Mr
Benson became a co-conspirator after he resignedol¢ was quite different from that of
Mr Emmett, Mr Brown or Mr Halstead.

| turn to Mr Bacon. Mr Bacon was a freelance drdaghan and designer. His principal
client was undoubtedly BSW (in which he held a &hares). But he certainly did not work
exclusively for them. He says that in July 2004was also working on a sub-sea shut-off
system for Geoprober (on the instructions of Mr Banah), involving their own version of
“ball and taper” technology and exploring modificats to the ball-cage on the mandrel for
which Mr Halstead was doing the production engimgerBSW submitted that | should
reject this evidence because Mr Bamford was ndedahs a witness, no documents
relating to Geoprober were disclosed by Mr Bacaow, mo payments from Geoprober can
be seen on his bank statements. But | accept MoBa@vidence. There is clear evidence
he was working for someone other than BSW and &alldn 7 July 2004 Mr Halstead e-
mailed Mr Bacon to comment on two drawings whickéhao apparent connection (and
which no-one submitted were connected to) any ef drawings in this action and to
discuss methods of ball retention. Mr Bacon samt #il this related to the Geoprober
project. | see no reason to doubt this. Further iihe evidence of BSW’s own witness (Mr
Halstead) that Mr Bamford attended the meeting@d8y 2004 to discuss the Geoprober
project with Mr Halstead.

In 2004 Mr Bacon'’s relationship with BSW was becogistrained. | find that he felt that
he was being given the unattractive work to do ¢fitaries and minor design tasks”) and
felt that the “frontline” work was being taken “huse”: and that Mr Green held him in
low regard. He heard a rumour that he was to gedsed with. | have no doubt that these
matters were discussed when Mr Emmett and Mr Bacen; as they did at Mr Emmett’s
birthday party. Mr Bacon says (and | accept) thdahat party Mr Emmett made clear that
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179.

180.

181.

182.

although he had parted from BSW he was not readetioe and was looking at other
options, but that there was no discussion as td thoge options were, and no invitation to
Mr Bacon to be part of them.

Mr Halstead gave evidence (that was not challengjeat) in the week following 1 July
2004 “around 6 July” he had spoken to Mr Bacon wblol him that he had already
commenced some design work for the new compangcé@ that such an incident may
well have occurred; but | do not regard the evigeplacing the conversation as “around 6
July” as really secure. Once one abandons fixatjwmn the date of 19 June as the date of
key drawings there is nothing that was actuallydpo®d before the drawings begun on 8
July: but I think it probable that Mr Emmett cortiedt Mr Bacon as soon as the decision
was taken to submit the Dalia Project bid (on aldoduly) to warn him his help may be
required (since that is the first entry made ontthresheets, albeit not in connection with
the Dalia bid or BREM development).

Mr Emmett visited Mr Bacon in France between 7 8ntuly 2004. Part of the time was
spent socialising: part of the time was spent disitig work. Mr Bacon says that this work
discussion did not include any comment that theeeevoutstanding elements of the Dalia
Project bid which had to be completed urgently.sTdtrikes me as very improbable; and |
think Mr Bacon is wrong. Balltec had submitted alia Project bid without a product to

satisfy it. They had to produce a drawing of sonmgtho stay in the race. | consider Mr
Emmett must have told Mr Bacon what was neededHerDalia bid and when it was

needed.

Both Mr Emmett and Mr Bacon say that Mr Bacon wasaogeneral retainer during this
month (i.e. Mr Emmett had reserved his time): anhthe month end Mr Bacon presented
an invoice for £4400, supported by three timeshde#scept that the actual number of
hours charged for on the timesheets may well naddoeirate because of the existence of
some background retainer. But | find that the giteven to the time sheets may be taken as
a reliable indicator of the nature of the work thvatBacon was undertaking and the dates
as a fairly reliable indicator of when work was dqthough | would pay greater attention
to metadata attached to the computer files whegeladle). The timesheets cover the
period from the time of Mr Emmett’s visit until tieed of the month.

During that period Mr Bacon severed his relatiopshith BSW. He did so in two stages.
First on 13 July 2004 he told Mr Green that he widag taking “a little time off work” for
a short break from the 186 22 July 2004. In fact he spent that time workimgBalltec and
Geoprober. Then on 19 July 2004 he gave seven datite of termination of his
subcontract work, his last working day being 23y 2004. The monthly retainer he had
from Mr Emmett enabled him to do so. This was attiime of the establishment of Balltec.

| find that Mr Bacon did work in relation to the Zabid. He used a template he had
created on 19 June 2004. He probably began crelatyogt drawings on 8 July 2004 and
he completed them on 9 July. He did a drawing at p& a test rig on 9 July 2004

(“515652”) which Balltec needed to submit on thdi®®&roject bid as part of its Load Test
Procedure and Function Test. Mr Bacon did work threioBalltec projects and in relation

to the development of the new technology: he pistdihder the heading “BREM design”.

He did a general arrangement (i.e. an outline skatt a design drawing) of a pipeline
recovery tool (“515656”) on 27 July 2004. He thesated a drawing embodying the idea
Mr Halstead had had on 30 July in the period betmZzand 4 August 2004. All of this he

did as subcontract draughtsman and designer rdtayn8alltec.
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184.

How far was Mr Bacon aware of Mr Emmett’'s plan stablish a competing business by
unlawful means and joined in the execution of ie¥idg regard to Mr Bacon’s knowledge,
utterances and actions, was he sufficiently a ptrtthe combination and the common
design to make him liable for any wrongdoing of BMnmett or Mr Brown? He was no part
of the plan. He became caught up in its executemabse he was retained to provide some
services and to come up with some ideas (rath&iMS were retained to provide legal
advice and to come up with ideas as to how Mr Erhowild get his business back or set
up another one). He had no part in the formatiothefbusiness, the employees it engaged,
the customers it attracted, or the strategy it s&thpOnce again, in my judgment his role
was entirely different from that of Mr Brown, Mr Enett and Mr Halstead. | would hold
that he is not a co-conspirator.

As to the others (Mr Huddleston, Mr Staveley, Mingaand others unknown) no evidence
was led or elicited in cross-examination from whlctan satisfactorily infer that any of
these individuals in any real sense joined in thecetion of Mr Emmett and Mr Brown'’s
plan so as to make them co-conspirators. They gim@lde their own choices and when
they joined the new venture they did what they weld.

Did Mr Emmett, Mr Brown, Mr Taylor, Mr Bacon and NBenson conspire to injure
BSW by unlawful means namely ...... breach of fidudaty?

185.

This section is concerned with the first threadtlod “conspiracy by unlawful means”
claim: namely that there was a conspiracy to injoyebreach of fiduciary duty. The
fiduciary duties relied on are those of Mr Emmeitl &r Brown as directors of BSW: and
of Mr Taylor as employee.

Did Mr Emmett and Mr Brown owe BSW fiduciary du?id#fsso, what were they?

186.

It is unnecessary to set out at length the fidyoddoligations of a director. | will draw upon
the summary made by Mr Livesey QC sitting as a Depudge of the High Court in
Hunter Kane Ltd v Watkin§2002] EWHC 186 (Ch) which was endorsed by therCofl
Appeal in_Foster Bryant Surveying Ltd v BrygA007] EWCA Civ 200. In short:-

a) A director, whilst acting as such, has an obligatio deal with
the company with loyalty, good faith and the avaoitka of the
conflict of duty and self-interest;

b) A fiduciary relationship does not continue after e th
determination of the underlying relationship;

C) Acts done by directors whilst a contract of empleyinsubsists
but which are preparatory to competition aftereiintinates are
not necessarily in themselves a breach of any {express or
implied) as to fidelity;

d) Unless restrained by the terms of his contractractbr is not
prohibited from using his general fund of skill akabwledge or
the “stock in trade” of the knowledge he has aagliwhilst a
director;
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e) A director cannot obtain for himself (without theformed
approval of the company) any business advantagmgielg to
the company, and that restriction will continueafiply after his
resignation if the resignation may fairly be saidhave been
prompted or influenced by a wish to acquire any umad
business advantage.

f) In considering whether the act of a director afesignation
breaches that principle the court must considem#tare of the
office which the director held, the nature of thm@portunity and
the directors relation to it, the amount of knovgedwvhich the
director possessed and the circumstances in wrecbbitained
that knowledge, the passage of time, and the cistamses in
which the directors relationship with the compagyrtinated.

| accept that the principles which | have summari@nd my summary is not intended to
modify the full statement of the principles in Hantapply to the case before me. | also
regard myself as bound to accept the principle thahe ordinary course a director is
obliged to alert the company to any nascent threats business, even if he himself is part
of that threat. This appears from a passage ijuthgment of British Midland Tool Ltd v
British Midland Tooling Ltd[2003] EWHC 466 where at paragraph [89] Hart J:-

“A director’s duty to act so as to promote the hietdrests of his
company prima facie includes a duty to inform tbenpany of
any activity, actual or threatened, which damaghesé
interests.... Where the activity involves both hirhseld others,
there is nothing in the authorities which excusies fiom [the
duty]. ... it does not...seem to me that the public policy of
favouring competitive business activity should le&d a
different conclusion. A director is free to resigis directorship
at any time notwithstanding the damage that thigmaton may
itself cause the company... By resigning his direstigr he will
put an end to his fiduciary obligations to the camp so far as
concerns any future activity by himself (providédttit does not
involve the exploitation of confidential informaticor business
opportunities available to him by virtue of hiseditorship). A
director who wishes to engage in a competing bssimad not
disclose his intentions to the company ought, injmagment, to
resign his office as soon as his intention has beemocably
formed and he has launched himself into the ad@kihg of
preparatory steps”.

This reasoning was regarded as correct by Ethertam Shepherds Investments Ltd v
Walters[2006] EWHC 836 (at paragraph [105]) and by Mrrddhartin QC (sitting as a
Deputy Judge of the High Court) in G Attwood Holgsnl td v Woodward2009] EWHC
1089 (Ch) (at paragraph [24]).

Whilst | accept the principle (subject to one engia it is important to observe that the
precise point at which preparations for the esshbtient of a competing business by a
director become unlawful will turn on the actuatttaof any particular case. As Etherton J
observed in Shepherdase (at paragraph [108]):-
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191.

“Hart J may have been too prescriptive in sayinghat tthe
director must resign once he has irrevocably fornied
intention to engage in the future in a competingimess and,
without disclosing his intentions to the compangkes any
preparatory steps...”

As he had pointed out earlier in that paragraph:-

“It is obvious, for example, that merely makingeci$ion to set
up a competing business at some point in the fuamd
discussing an idea with friends and family wouldt raf
themselves be in conflict with the best interegtthe company
and the employer. The consulting of lawyers anderoth
professionals may, depending on all the circums&snequally
be consistent with the director’'s fiduciary dutiesd the
employee’s obligation of loyalty. At the other emd the
spectrum, it is plain that soliciting customerstibé company
and the employer or the actual carrying on of trdgje a
competing business would be in breach of the dutieshe
director and the obligations of the employee. this wide range
of activity and decision making between the two =wod the
spectrum which will be fact sensitive in every ¢ase

These observations of Etherton J are in my judgraeetitely consistent with the principles
stated in_Balston Ltd v Headline Filters L{ttB90] FSR 385 at page 412 and Framlington
Group Plc v Andersor1995] 1 BCLC 475 at 497-498. As Rix LJ explainedFoster

Bryant (supra) at paragraph [77]:-

“Where, however, directors retire, the circumstance which
they do so are so various, as the cases abovedtieisbut the
courts have developed merits-based solutions. At ¢me
extreme... the defendant is a director in name oxilythe other
extreme, the director has planned his resignatavmnly in mind
the destruction of the company or at least theabgtion of its
property in the form of business opportunities ihich he is
currently involved... in the middle are more nuanabes
which go both ways: in_Shepherds Investmentsthe
combination of disloyalty, active promotion of th@anned
business, and exploitation of a business oppoxtuait while
the directors remained in office, brought liabilityy Ireland
Export Finance Ltd v Umannd986] BCLC 460 [Balstohand
[Framlingtor], however, where the resignations were
unaccompanied by disloyalty, there was no liability

The particular emphasis | would wish to make i4 tihégs duty to “self-report” is not a
discrete and free-standing duty. It is one aspéc bundle of interrelated obligations
which together constitute “good faith” and “loydltyHart J introduced his discussion of

the subject in Midlanavith the words

“A director’s duty to act so as to promote the hietdrests of his
company prima facie includes a duty to inform tbenpany....”
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192. As Arden LJ put it in_Iltem Software (UK) Ltf2004] EWCA Civ 1244 in a passage at

193.

194.

195.

paragraph [41] with which both Mummery LJ and Homdaagreed:-

“I do not consider that it is correct to infer frahe cases ... that
a fiduciary owes a separate and independent dutystbose his
own misconduct to his principal or more generatiformation
of relevance and concern to it. So to hold woulddld¢o a
proliferation of duties and arguments about theiealdth. |
prefer to base my conclusion in this case on thmeldmental
duty to which a director is subject, that is théydo act in what
he in good faith considers to be in the best istsref his
company........ On the facts of this case there is asisbon
which Mr Fassihi could reasonably have come toctireclusion
that it was not in the interests of Item to knowhaf breach of
duty. In my judgment, he could not fulfil his duty loyalty in
this case except by telling Item about his settipgof RAMS
and his plan to acquire the Isograph contract ifmisklf.”

Mr Cavender QC for the Defendants was at painsstabésh where one end of the
spectrum lay. He submitted that it was meaninglessay that a director owed fiduciary
duties to the company in the abstract; that a tirezould only owe a duty to act faithfully
in relation to his acts as director, and that if Was excluded from discharging any
directorial functions then there was nothing inpexs of which he was bound to act
faithfully; and the acts in furtherance of his ointerests could not conflict with the acts he
was not being required to undertake and the duteesvas not being called upon the
discharge.

In support of this argument he referred first te thecision of the Court of Appeal in In
Plus Group Limited v PykE2002] EWCA Civ 370. In that case the trial judggd found as
a fact that the director “had been excluded effetyifrom the company of which he [was]
a director”. The Court of Appeal decided (at paapgr[90]) that:-

“Every decision of this kind... is fact specific. The
judge’s...proposition is critical because it is faty correct
and it eliminates the duality of interest or duthieh the law
seeks to guard against... the Defendant’s role aeetor of the
Claimants was throughout the relevant period dgtire
nominal... in the concrete sense that he was entertjuded
from all decision making and all participation imet Claimant
company’s affairs. For all the influence he hadnptight as well
have resigned”.

The same approach is demonstrated in the decisibevdason J in_Ultraframe (UK) Ltd v
Fielding [2005] EWHC 1638. Having referred to the “no catfl rule as stated in
Aberdeen Railway v Blaikie Brother§l854) 1 Macq. 461 the judge continued (at
paragraph [1308]):-

“As Deane J stated in Chan v Zachd(i884) 154 CLR 178, the
object of the “no conflict” rule is to prevent tfiduciary from
being swayed by considerations of his personateste Swayed
in what? The answer must be: swayed in the exeofisbose
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powers which are his to exercise in a fiduciaryacaty. If he
has no powers to exercise, then the foundatiorthferrule has
been undermined and the rule will not apply”.

196. These are the principles which guide my considemnati the facts.
Did Mr Emmett and Mr Brown cease to owe fiducianyies to BSW?

197. Mr Cavender QC submits that as from March 2004 kntett had no power or discretion

to exercise in relation to BSW and was excludedhfgaying any role in the management
of it, and that in these circumstances his fidycauties had reduced to vanishing point.

198. The key matters relied on in support of this sulsioiswere these:-

a) On 1 April 2003 Mr Suttie had (as he admitted) apteal Mr
Forbes to be a director of Balltec without obtagnthe consent
of Mr Emmett;

b) Mr Suttie appointed Mr Hatfield to be managing dicg in May
2003 by the exercise of individual executive povaed not
through the board;

C) In February 2004 Mr Suttie suspended Mr Emmettianmbsed
a general prohibition that during the suspensiorBimett was
not communicate with staff or to conduct businesdehalf of
BSW;

d) Mr Suttie refused to provide an agenda for the daaeeting
held on 3 March 2004 which board meeting did nadentake
any discussion of the present or future busineBSW or any
matters of strategy;

e) Mr Suttie refused to allow discussion of Mr Hatfisl behaviour
in relation to pornography at the board meetin@ dvarch 2004
and reserved this for private executive actionhiypself alone;

f) In March 2004 BSW's solicitors told Mr Emmett that had no
authority or other legal interest in being on thempany’s
premises, ejected him from the premises when Mr Ethm
returned Mr Hatfield’s computer, and required hionconfirm
that he would not attend the premises or purportdonduct
business on the behalf of BSW,

Q) Between March 2004 and 20 July 2004 Mr Suttie r&WBas if
he was in sole control of it, taking individual exéve action
(and ignoring the board) in relation to the disiciplg of Mr
Hatfield and the appointment of Mr Green and tha&egal
conduct of BSW’s business (as is demonstrated &éydference
in Mr Manson’s report to the “ex-executive direstbmvhose
threat had to be neutralised, and by Mr Greenfsislievidence
when he referred to Mr Suttie as “the sole diredtorthe
business”).
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200.

201.

Mr Marshall QC submitted that there was no effex#xclusion of Mr Emmett and that in
so far as he ceased to be involved in the affair8®W this was because (as he
acknowledged in cross-examination) he himself watsreally interested in the affairs of
BSW once he had been told not to purport to dobarsyness.

The key matters relied on in support of this sulsiois were these:-

a) Notwithstanding his dismissal as an employee Mr Etbhrwas
able to attend and participate in board meetingseadid on 3
March 2004,

b) Mr Emmett admitted in cross-examination that held¢dwave
called a board meeting at any time;

C) No restrictions were ever put on Mr Emmett's apilito
communicate with Mr Suttie;

d) Mr Emmett requested management accounts and wasgledo
with them on 23une 2004 (though | note that this was the letter
in which BSW'’s solicitors declined to provide thesiness plan
for 2004/5 on the footing that it contained commedrc
sensitivities which it was not appropriate for MmEett as a
potential competitor to see);

e) The evidence of Mr Halstead was that he had beenbip Mr
Brown that Mr Emmett had access to BSW’s financial
information by virtue of still being a director;

f) Mr Emmett asserted his authority as a director 8\WB (for
example in the collection and return of Mr Hatfisldomputer,
and in his dealings with Mr Green over whether MgnBon
should undergo a medical examination - an issugvé Hound it
unnecessary to deal with in detail);

Q) Mr Emmett deliberately retained his status as ecttr in order
not to trigger the compulsory transfer provisiomsler BSW'’s
Articles and cannot deny the duties attached tostadus.

Mr Emmett chose to remain a director for as longtasuited his purpose to retain a
shareholding as a lever to assist a buyout andvtmdaa compulsory transfer. A
consequence of that choice was that in my judgiverEmmett’s fiduciary duties had not
been reduced to vanishing point. But they fell éodischarged (a) so far as positive (i.e.
requiring action) only in relation to what BSW was,Mr Emmett’'s knowledge, actually
requiring or expecting him to do; and (b) so fanagative (i.e. requiring Mr Emmett not to
act in a particular way) only in relation to whaB® was, according to what Mr Emmett
knew or must be taken to have known, doing or utgnto do. If Mr Emmett was to do
something for BSW then he had to do it in a loyad daithful way: if BSW was doing
something, then Mr Emmett had to conduct himsek ioyal and faithful way as regards
his own actions in the light of what BSW was doing.
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203.

So far as Mr Brown was concerned Mr Cavender QC BmdMarshall QC made
essentially the same points. But the following &ddal points were made:-

a) At the March 2004 board meeting Mr Brown acted asrector
and voted against the accounts;

b) Mr Brown attended a further board meeting on 10us1@004;
C) Mr Brown remained a director until 15 October 2004.

In Mr Brown’s case too | consider that his dutiesd mot been reduced to
vanishing point: but they fell to be performed e tcontext of what he was
required to do by BSW and what he knew or mustakert to have known
BSW were doing or intending to do.

Were Mr Emmett and Mr Brown in breach of thosedidrty duties?

| 204.  Mr Emmett and Mr Brown had ceased to be employ&&Sw/. They were without jobs or

205.

206.

207.

income. They had ceased to have any direct comtlcstBSW’s sales or design teams.
They were non-executive directors. In operatiorains they were instructed not to act or
to purport to act in relation to BSW’s business.sinfar as any strategic planning was
being undertaken, it was not being undertaken bwBSoard, but by Mr Suttie and his

consultants, and they were no part of it. They weseved with suspicion by BSW and its

business plans were not shared with them.

The breaches of fiduciary duty alleged against Mintett are scattered throughout the
Particulars of Claim. It is said that in breach fifuciary duty Mr Emmett sought to
establish (and to induce Mr Brown to join him in)campeting business; he paid Mr
Brown’s legal fees in the employment tribunal pexiegs; he travelled to the United
States to entice a third party to enter into atjgenture; he contacted Mr Fulton of
Technip and sought to secure Technip as a custofnre new company; he sought to
develop the technology for the benefit of the nawgibess in a way that would make
BSW'’s products obsolete (by removing the ball péskeeducing the length of the mandrel
and developing a new backwards locking mechanism)paoduce drawings embodying it
on 19 June 2004; he failed to inform BSW of thissriechnology; he held discussions with
Mr Taylor, Mr Bacon and Mr Benson; he failed toamh the BSW board of unspecified
activities of Mr Bacon, Mr Taylor, Mr Benson, Mr hg, Mr Huddleston and Mr Staveley
which posed an actual or potential threat to ther@sts of BSW; he removed a computer
containing BSW'’s confidential drawings and toolkhdtme and made unauthorised use of
the drawings; in June 2004 he contacted Technigezomg the Dalia bid and actually
made a bid on 2 July; he bid for the Simian Sagpbantract; he took legal advice about
what he was doing.

Other cases do not help. The decision is fact-Beashuanced and merits-based. An over-
arching principle is that there is nothing wronghnand everything to commend) lawful
competition.

| find and hold that (save in two respects) Mr Erttrmeas not in breach of fiduciary duty
in seeking to establish a competing business. Tisate doubt that prior to his resignation
he was discussing setting up a competing businesenae point in the future, and was
taking legal advice as to where the boundariesaofful conduct lay. But setting up a
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211.

competing business was difficult and expensive effelctively involved writing off the
business Mr Emmett had created and his currentsimant in it: and he made no firm
decision to do so until 16 July 2004. | am satdsfileat his real preference was to buy out
Mr Suttie and obtain back for himself the busineeshad created over the years. It was
only at the very end that there was a reluctan¢@tenice of the diminishing likelihood of
his ever recovering his business; though evenaittime he and Mr Brown would have
pursued a “hostile takeover” if they could. Indettwh clear impression | have is that if Mr
Suttie had said to Mr Emmett

“Come back into the business, not as a techniaagudtant, but
in your old operational and management role, alidslipport
you with a managing director of a different calidrem the
incompetent Mr Hatfield or the bruising Mr Green”

Mr Emmett would have been back like a shot. Hismafits to bring that about, and his
hopes of a “buyback” meant that he did nothing @bttucontrary to the interests of the
BSW, even whilst he looked at other options.

But in the middle of this process Mr Emmett actésloyally in one respect. Mr Halstead
recalls being told during the course of their nregeton 10 June 2004 by Mr Brown that
BSW had incurred fairly substantial losses and wefisctively insolvent: and that Mr
Emmett added his opinion that BSW could soon be olutbusiness because the
management was not competent. Since Mr Brown dit receive the management
accounts for March and April 2004 until 23 June 200r Halstead’s recollection of the
date on which this conversation took place is dudidut | accept his recollection of the
event itself. It seems to me to be inherently pbddshat Mr Emmett would, to bolster Mr
Halstead in his decision to throw in his lot withr Bmmett and Mr Brown in making the
Dalia Project bid, have expressed such a view ppsu of Mr Brown’s view on the
finances. It was disloyal to give tacit supportsiaggestions of BSW'’s insolvency and
expressly to cast doubt on BSW'’s continued exigtancorder to assist in achieving the
commercial object of obtaining Mr Halstead’s sugpor

Again, at the very end (by which | mean the begigref July) Mr Emmett was forced to
make a choice. He chose to promote his persoretiestis over loyalty to BSW. He chose
to put in a competing bid for the Dalia Project mtkough he knew or must be taken to
have known that BSW would be bidding for it. In tk@me circumstances he chose to
prepare and submit bids for the Kizomba oilfieldf yhich there is in fact no specific
complaint in the pleadings) and for the Simian/$e@pproject. In each case he knew or
must be taken to have known of BSW’s intended astiand his duty of loyalty to BSW
required him to refrain from interfering. Those wéan this case breaches of fiduciary duty.

| find and hold that Mr Emmett was not in breacHid@iciary duty in paying Mr Brown’s
legal fees in the employment tribunal proceedingse very pursuit of this complaint
shows the true character of those in charge at BSW. Suttie unfairly dismissed Mr
Brown and engineered his departure. BSW's true lmgstests lay in acting fairly and
paying its legal dues. It is an impossible subroisdio say that Mr Emmett’s duties in
equity required him to facilitate BSW acting unfpaiand avoiding the legal consequences.

| find and hold that Mr Emmett was not in breachfidficiary duty by travelling to the
United States to “entice” a third party to enteoia joint venture. It is quite clear that the
initial approaches were to secure funding to enabbeiyout of Arnlea’s interest. Only in
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213.
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215.

May 2004 did the idea of a joint-venture competmginess emerge. When it emerged its
viability as an option was explored and legal adwa@s taken as to where the boundaries
of lawful conduct lay. Exploring the establishmeita competing business and taking
legal advice about it was not in this case a breddiduciary duty. Mr Emmett was not
otherwise engaged in the performance of any ditieBSW.

As to the allegation that Mr Emmett was in brea¢Hiduciary duty in contacting Mr
Fulton of Technip, if this is a reference to contaade on 19 July 2004 in relation to
receptacles for the Kizomba oilfield then | finddamold that this was a breach of fiduciary
duty. Mr Emmett knew that BSW was supplying Techmprelation to the Kizomba
oilfield because that had been discussed at theedber 2003 board meeting and had
arisen more recently in connection with Mr Browrgsieries on the 2003 financial
statements. It is true that the precise work tdestussed was not identical to the
receptacles that Balltec was offering to supplydiy 2004: but in my judgment that is
immaterial. What is important is that BSW was sypyg subsea equipment to Technip for
the Kizomba oilfield, was the existing supplier gad Mr Emmett must have known) was
almost certain to bid for further supply. His olalipn of loyalty required him not to
advance Balltec’s interest whilst still a direcddBSW. He was a day early.

| find and hold that Mr Emmett was not in breacHid@iciary duty in thinking about how
to advance the “ball and taper” technology. Froror&ary 2004 Mr Emmett was no longer
engaged by BSW to think about technical advancek ramlonger in contact with the
design team. He was first suspended and then disthisf BSW had summoned him as a
non-executive director to a meeting to consideeaesh and development or strategic
planning Mr Emmett would have had to dischargechies to give advice loyally and
faithfully. But whilst BSW ignored him he was frée think his own thoughts in his own
time, to indulge in “blue sky thinking” and to hamas which belonged to him and which
he did not have to share with BSW. The unworked wamagorkable concepts for removing
the ball pockets, reducing the length of the mandred developing a new backwards
locking mechanism belonged to Mr Emmett. It is ttat if these ideas could be made to
work then from them could be developed a compepiraguct. But the clever bit was
making the ideas work. So | would reject any sutigesthat these ideas themselves
represented a nascent threat which Mr Emmett wdsrum freestanding duty to report the
BSW.

As to the suggestion that these ideas were embadiadirawing on 19 June 2004, | find
that this is simply wrong. The first sketch was podduced until 30 July 2004. The first
drawing was not produced 4 August 2004. As drawm ittea did not work. It was
abandoned. There were two attempts to make thekil@ad lock” work in October 2004,
each using entirely different means from the oagifabandoned) idea. The real answer
emerged on 17 January 2005. All this happened afteEmmett had ceased to be a
director and ceased to owe fiduciary duties.

| find and hold that Mr Emmett was not in breacHidiiciary duty in holding discussions
with Mr Taylor, Mr Benson or (subject to one maltielr Bacon. At the heart of this charge
lies the allegation that Mr Emmett solicited theseple to leave BSW and to join Balltec.
BSW assert that Mr Emmett did solicit its employaged rely on the facts

a) That MMS on 16 June 2004 noted “you may ... wish ritce
employees away from BSW”:
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b) That on 5 July 2004 Mr Emmett sought advice becdgseras
concerned about solicitation of employees in thatext of
former BSW employees working for a Balltec subcactior:

C) That Mr Emmett recognised that a key plank of ttratsgy to
take out BSW was to get employees of sufficientligyaskill
and experience to be able to produce a competouupt;

d) That Mr Emmett was later to say that all key meralr staff
recruited by him had left BSW

e) That Mr Emmett used subterfuge to disguise the edion of
these recruits to Balltec.

The first two matters seem to me rather to inditlade Mr Emmett had not, at the point of
taking advice, “enticed” anyone and was anxioustoa@o so. The latter three matters seem
to me neutral. The staff Balltec needed did noteh#vcome from BSW (and it was not
established that they all did). The truly key memdbfestaff recruited by Mr Emmett who
had left BSW was Mr Brown, and Mr Emmett had dalyanot solicited him to leave. Nor
did all of those who left BSW go to work for Balitel find that all Mr Emmett did was to
ascertain that if a competing business were to dtabbshed then Mr Taylor and Mr
Benson would work in it and Mr Bacon would supp#y\sces to it. When they did come to
work for Balltec he sought to protect them fromsaut by Mr Suttie.

“Enticement” or “solicitation” requires both encagement to leave BSW and
encouragement to join Balltec. | find that Mr Tayknd Mr Benson had their own very
good reasons for wanting to escape the regime ietpbg Mr Green.

Mr Taylor wrote to Mr Suttie in March 2004 to expseconcern at what was happening at
BSW and had discussions with him about those cosceand when Mr Green became
manager Mr Taylor (according to his evidence inNtachester Proceedings) thought him
the most abrasive individual he had ever had th&famune to work with. Mr Emmett’s
evidence was that he asked Mr Taylor to “hang ihflst he tried to buy the business back:
and that has the ring of truth. That prospect dishied and other opportunities came to the
fore: and Mr Emmett ascertained Mr Taylor’s intens if they came about. Eventually Mr
Taylor gave notice. At the time when he did so Mnriett’'s plans were not firm. Mr
Green’s commentary upon Mr Taylor’s resignatiofstes own story.

When Balltec (as a new company) secured the sasratc®r Taylor it did so by means of

Mr Emmett promising that Mr Taylor would be paid ether Balltec obtained orders or
not. But it was not established that this promises vinade whilst Mr Emmett was still a
director of BSW or before Mr Taylor had given netiér Emmett acknowledged in cross-
examination that in July 2004 he had offered Mrldayhe prospect of a shareholding in
Balltec and an attractive salary package. The amgam which he did so is alleged to be
23 July 2004. This would have been after Mr Taylad given notice to BSW on 29 June
2004. It was not established in the evidence thgtsaich offer had been made before Mr
Taylor resigned. Offering a job to someone who feady resigned is not in my

judgment solicitation of an employee.

In my judgment Mr Emmett’s behaviour in relationMo Taylor was not disloyal.
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Mr Benson had been dissatisfied since at leastuaepr2004. The treatment of his
stepfather and his own treatment in relation tordgundancy package persuaded him to
sign off again, take the “sick pay” in lieu of rewlancy, and leave when it ran out: his own
treatment by the aggressive Mr Green gave him mowagement to return. What Mr
Emmett was doing afforded Mr Benson the opportutotyeave: but Mr Emmett did not
act disloyally by inducing him to leave when othessvhe would have stayed.

Mr Bacon was an independent contractor who couttbsé what work to do. | find that Mr
Green held him in disdain, calling him a “loud-mioed critic from France”. | find that Mr
Bacon believed his work from BSW would dry up besmaas was the case) Mr Green
wanted to build up an in-house drawing capabiliy. Bacon had his own reasons for
throwing in his lot with Mr Emmett: Mr Emmett dicbhdisloyally encourage Mr Bacon to
cease working for BSW when otherwise he would hawatinued to do so. At the
beginning of July 2004 Mr Emmett agreed to pay Mic& a monthly retainer: but there
was nothing wrong with that provided that the mtaiwas not exclusive (which has not
been suggested).

Mr Emmett used that retainer when he visited Mrddam early July 2004 following the
Dalia Project bid. Mr Bacon’s timesheets do notusately record the actual hours he
worked (because he had the benefit of the genetalner from Mr Emmett). But he
specifically attributed time to the Dalia Projedd.bl find that Mr Emmett asked Mr Bacon
to prepare the layout drawings to support the DRit@ect bid (515650 and 515651). These
discussions must have involved a breach of fidyatuty by Mr Emmett: he ought not to
have been strengthening Balltec’s bid (which, dsrstied on 2 July stood no chance of
being accepted because it was so incomplete) wielstas a director of BSW. Further, by
19 July 2004 Mr Emmett had instructed Mr Baconrepare (and Mr Bacon had prepared)
drawings in connection with the Kizomba bid (thetdrawings numbered 515654). These
were run-of-the-mill drawings for a receptacle doda trunnion assembly embodying no
new technology. But they again strengthened a &aliid which ought not at that point to
have been made.

But subject to that | do not consider that anyhs general discussions Mr Emmett had
with Mr Bacon about eliminating some of the pockatsl lightening the mandrel, or his
leaving Mr Bacon with the job of thinking about theblem and seeing if he could come
up with anything that could eventually be usedny aew competing company, constitute
breaches of fiduciary duty. The elimination of petkwas not itself a novel idea: there
were already other forms of tool manufactured byHHBhich were assembled without
pockets. The advance would lie in applying the mépie to a much larger piece such as a
mandrel: and that was what Mr Emmett and Mr Bacenewdiscussing. Asking Mr Bacon
to think about a product that could be manufactufeshd when a new company was
established, but without infringing BSW's intellaat property rights, was not acting
disloyally. BSW was not employing or otherwise egigg Mr Emmett to think these
thoughts on its behalf, and it never sought his@das non-executive director on any fresh
ideas for product development.

| take the same overall view about the allegeddires of fiduciary duty on the part of Mr
Brown, and the same view of specific breaches ¢y dlleged against both Mr Emmett
and Mr Brown (see paragraphs 13, 14, 15, 16, 212a@raf the Particulars of Claim).

There are three particular points to make. FirstByvbwn’s fiduciary duties lasted until 15
October 2004, when he resigned. The precise coasegs of this were not examined at
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trial. What one can say is that when BSW discovered22 September 2004 (from the
mistakenly provided minutes of the meeting betw&enhnip and Balltec) that their new
rival was backed by Mr Emmett, Mr Brown and Mr Hatd and was marketing a
redesigned and more compact product, they did albtacboard meeting to discuss the
matter (which would have put Mr Brown in a difficplosition).

Second, Mr Brown attended a board meeting on 10usiu@004. But it addressed
management accounts (which were so brief as teeddudrown to complain), an attempt
to reclaim £8870 expenses from Mr Brown, and furthepport for the company (in
relation to which it was noted that no support lddoe coming from Mr Brown and that
BSW was valueless). So none of those issues daltetie discharge of particular fiduciary
duties.

Third, it is alleged as against Mr Brown that white was a BSW director he downloaded
onto his own laptop confidential drawings and doeata (including budget templates and
a Tender Cost Estimating Summary for the BP Attaptioject) and permitted that to be
used for the purposes of Balltec’s business. Tdpsop was destroyed: but some of its files
were copied. The evidence did not establish exadtigt Mr Brown downloaded or when:
but | am satisfied that he must have downloadeddichdise the budget template, the costs
summary, the operating manual for the Pipelinertime Tool and the Quality Assurance
manual. | regard it as inherently probable (thonghthe subject of specific proof in the
action) that these are merely specific examplea wfider activity. Having regard to the
way that Mr Brown and Mr Emmett worked togethee(tormer sometimes working at the
latter’'s home and on the computer there) | do woibtl that Mr Emmett was aware of this.

| therefore find and hold that Mr Brown was in hkeaf his fiduciary duties to the same
extent as Mr Emmett was in breach of his. | candentify any additional breaches

peculiar to Mr Brown in respect of the period dowrl5 October 2004, or in respect of his
attendance at the board meeting in August 200# mspect of the material on his laptop
(save insofar as in the last case the relevard fieve been identified in one of the new
schedules to the Particulars of Claim and are addiby the Defendants to constitute
infringing copies).

Competing in breach of fiduciary duty was unlawfilr Emmett is liable for his own

wrongs. Because | am satisfied that he and Mr Br@iagether with Mr Halstead) formed
a combination with the requisite intent to injuréS\B he is liable in damages for
conspiracy in relation to Mr Brown’s (identical) ewrgdoing in relation to the premature
bids for the Dalia Project, the Kizomba oilfielddathe Simian/Sapphire oilfield, and for
Mr Brown’s misuse of confidential material on Mr Bratt’'s computers.

| have considered whether (notwithstanding my ganeews as to whether Mr Taylor, Mr
Benson and Mr Bacon were co-conspirators) theis aod the utterances in relation to
these particular breaches of fiduciary duty meat tishould draw the inference that they
were co-conspirators (so as to make them liabléghl®mwrongdoing of Mr Emmett and Mr
Brown). | have concluded that the quality of thedence does not warrant drawing the
inference that these individuals agreed or actemncert.

Did Mr Taylor owe fiduciary duties? Did he brealeth?

232.

In paragraph 20 of the Particulars of Claim itlieged that in June or July 2004 (and in
breach of fiduciary duty) Mr Taylor met with Mr Enath and divulged to him information
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belonging to BSW concerning its bid for the Dalentract and then assisted Mr Emmett in
the design of products and tools so as to givet®all competitive advantage over BSW. It
is said that Mr Taylor informed Mr Emmett that tBelltec bid price for the Dalia project
was lower than the BSW bid price: and of the siz@ frm of the BSW connector to meet
the Technip brief.

No direct evidence was led at trial to support.thistead some evidence which Mr Taylor
had given in the Manchester Proceedings formedd&se of a question to Mr Emmett in
the present proceedings. In the Manchester Pravgediir Taylor gave evidence that he
did not actually work on the Dalia bid for Ballte€ounsel at Manchester then put to Mr
Taylor that he must have been assisting Mr Emnedtirb he had left BSW, in particular
during his notice period and by telling Mr Emmettat the BSW bid had been about. Mr
Taylor had said:-

“Yes, and helping to ensure they produced a detigh was
different ... | told them the approximate size of ttwnnector,
yes ...We did have conversations about designs &$.tbdon’t
recall ever seeing the final general arrangemeatvitigs that
was submitted to Dalia [until 3Quly]....but we did have
discussions about general design features.... Howmight
make the tools different and give ourselves a ntarke
advantage...... From the middle of June onwards | weaid”

Mr Emmett said that Mr Taylor was wrong in whatdtated, and that he was not involved
with Dalia whatsoever until after he had left BSMé was less sure about whether he and
Taylor had met during July (though clear that iswet a dozen times). He firmly denied
the accuracy of Mr Taylor's evidence and assered the information that was relevant
came from Mr Halstead.

BSW say that they have not called Mr Taylor (altfiodne is contracted to give evidence
for them if asked) because they do not think tleatshhonest. They nonetheless invite me
to accept Mr Taylor’'s evidence in the Manchesta&cpedings on this issue. Mr Emmett
chose to be cross examined. He is honest (if easion inaccurate and erratic). (Subject
to one matter which | will address when considerborgach of contract) | accept his

evidence on this issue.

Mr Emmett’s evidence in this case did not addressTiylor's evidence given in the
Manchester Proceedings about having had discusalmmg general design issues. If (as is
common ground) Mr Emmett and Mr Taylor met in tloirse of July 2004 | think it is
inherently probable that they discussed desigressuparticularly the design of a test rig
(which any new company would need to validate redpcts and which was a particular
area of expertise for Mr Taylor). But it is to mynd clear that these discussions were not
productive of any concrete concept or workable giediecause of the clearly recorded
position that (a) even on 19 July Balltec was $idling to call on everyone to put ideas
into the melting pot and (b) on 30 of July wad sliscussing the principles of the design of
the secondary locking mechanism. The evidence du#s establish that anything
productive emerged from the discussion between iMmEtt and Mr Taylor.

If I had taken a different view of the facts | wduh any event have held that Mr Taylor, as
an employee, did not, on the case pleaded and ghravee a fiduciary duty: Nottingham
University v Fische[2000] ICR 1462. His obligations were contractual.
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Did Mr Emmett, Mr Brown, Mr Taylor, Mr Bacon and NBenson conspire to injure
BSW by unlawful means namely... breach of contract?

238.

239.

240.

241.

242.

243.

244,

It is necessary to unravel this compendious wayuting the case by identifying the
relevant contracts, identifying the relevant oliigas, identifying the relevant breaches,
and then considering whether each of the namedopera/as a conspirator who had
combined to bring about those breaches.

| will confine attention in this section to breashaf contract by the named persons. | will
consider breaches of contract by others in thamecbncerned with the tort of inducing
breach of contract.

First, Mr Emmett. Reliance is placed upon his cacttiof employment, and in particular

clauses 3(2) (faithful service), 7 (confidentiafommation), 12(4) (upon termination to

deliver up books documents and papers and notdeamour to entice away any of BSW’s
employees) and 13 (non-competition). Mr Emmett wagaged as an executive director
and as such an executive director was requiredredigtito support the growth and

development of the company, being responsibleddnrical support and promotion of ball
and taper technology.

The breaches alleged against Mr Emmett are (agisoy or suborning Mr Brown, Mr
Bacon, Mr Taylor, Mr Benson, Mr Lang, Mr Huddlestand Mr Staveley; (b) seeking to
establish Balltec; (c) attempting to negotiate atjgenture; (d) soliciting Technip
Offshore and Technip France; (e) developing newrtelogy for Balltec (in particular a
backwards locking mechanism, the removal of batlkets and a reduction in the size of
the mandrel); (f) producing drawings of this on Xithe 2004; (g) failing to inform the
board of BSW of the BREM technology; (h) removingersonal computer and making
unauthorised use of it; (i) trying to secure thd for the Dalia project; (j) concealing,
rather than disclosing and handing over to BSW,BR&EM technology, or drawings and
all business opportunities arising therefrom.

Mr Cavender QC takes a preliminary point. He subrttiait the behaviour of BSW and Mr
Suttie modified Mr Emmett’s obligations.

First, Clause 13(3) of the Terms and ConditiondVofEmmett’'s contract said that the
“non-compete” provisions set out in that clauseusthcease to apply if Arnlea

“shall have failed to make a payment of capital andnterest
due under the Emmett Loan Notes...... and shall note hav
remedied such default within a period of three madée months
from the due date for such payment”.

On 23January 2004 Mr Emmett claimed that BSW had underpatotal of £4981 in
respect of various defaults under the Loan Notatenperiod December 2001-September
2003. In the Scottish proceedings which BSW commeério prevent payment-out on the
RBS guarantee it was agreed that between Decerfbérdhd December 2003 there were
a number of occasions on which BSW made intereginpats which were too small or
were paid late. The Scottish judgment does nottifyethe occasions, but refers to the case
being made by Mr Emmett. The case then being mpgdeaas from the correspondence to
be that there were late underpayments in Junee®éer and December 2002 (amongst
other occasions). BSW paid the arrears on 5 M20€i4.
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Mr Suttie acknowledges that there were underpaysnehinterest, but seeks to set off an
alleged overpayment of capital in November 2003.aW\dctually occurred in November
2003 was not pleaded or established in evidendeightbefore me (though there were
assertions in correspondence in the trial bundlé)e arguments for overpayment seem to
depend on Mr Emmett having mistakenly submitted20@4/5 Loan Notes instead of the
2002/3 Loan Notes at the November 2003 redemptad, nobody noticing at the time.
Whether this argument was right or not was not emadin the Scottish proceedings or
before me. In any event an overpayment in Noven2083 could have no bearing on
defaults in June, September or December 2002.dtneasuggested that these defaults had
been compromised.

Mr Marshall QC then took a construction point. Hbmitted that the expression “failed to
make a payment of... interest due” should be reacheaning “if a Payment Default has
occurred under the terms of the Emmett Loan Notédie Emmett Loan Notes define a
“Payment Default” as:-

“the failure by the Company to make payment of anynterest
accrued ... on the due date for repayment thereafydig any
sums which the Company is entitled to withhold edulct in
accordance with ... any applicable law in any jugtidn)
where no remedy is agreed between the Company laad t
Holders within a period of one month from the dusedof
payment...."

So if under the applicable law there was a rightrni@ke a deduction then there was no
“failure” to make a payment of interest. He acknedged that it was right that there was
“default” of such a nature that under the RBS got® Mr Emmett was entitled to
immediate payment: but he argued that that wasthmtsame as saying that there was
“Payment Default” under the Loan Notes. At the tiofehe demand under the guarantee
there were sums which Arnlea was entitled to wittiloy deduct which exceeded the sums
claimed by Mr Emmett.

| accept that documents executed at the same tmaheénarelation to the same transaction
must (so far as the language permits) be read stenfly. In fact it is the formula
contained in Mr Emmett’'s employment contract thapears elsewhere: see clause 5.5 of
the Share Sale Agreement dated 10 September 2001dB not accept that the expression
“shall have failed to make a payment of ... integhse” means the same as “ a Payment
Default shall have occurred”, particularly havirepard to the difficulties of interrelating
the different time periods. One simply has to erejuvhether there is a “failure” to pay
interest: and that question can only be answereefeyence to the obligation (which is to
be found in the Loan Notes). It is admitted by &Aain the Scottish proceedings that the
obligation in Loan Notes was not discharged on sictes predating any conceivable set-
off claim.

On the arguments advanced and the evidence ledl laind hold that by 5 March 2004

clause 13(3) of Mr Emmett’s employment contract bpdrated to discharge him from the
other provisions of clause 13. But that did notefffhis obligations under clauses 3, 7 or
12.

In that connection Mr Cavender QC advanced a seaanamnent (which also constitutes a
fallback position relating to clause 13). He sulbedtthat BSW had repudiated Mr
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Emmett's employment contract thereby discharging friom future performance of its
continuing obligations. The repudiatory breaches identified in paragraph 52B of Mr
Emmett's Defence as being “exclusion from [BSW]ntanagement and operations from
February 2004 including ... [the] suspension”: thobyhCavender QC put to Mr Suttie a
broader case that each of the items identifiedhénletter of 6 February 2004 constituted a
repudiatory breach.

Mr Cavender QC submits (and | accept) that Mr Entmetontract of employment
contained an implied term that BSW would not, witheeasonable and proper cause,
conduct itself in a manner calculated and likely destroy or seriously damage the
relationship of trust and confidence between itsglfl Mr Emmett. He submits that Mr
Suttie and Mr Hatfield engaged in a systematic cagwp to sideline, undermine and
humiliate Mr Emmett. He draws attention to the f@atcording to evidence given by Mr
Taylor in the Manchester Proceedings) that Mr éatfihad said his job was to get rid of
Mr Emmett. He relies upon BSW'’s failure to respdadany of the matters of complaint
(acknowledged by Mr Suttie in evidence to be sei@aet out in Mr Emmett’s letter of 6
February 2004 save by suspending him: and uponuitie% failure to provide an agenda
for the important meeting on the 3 March 2004.

Mr Marshall QC cross-examined Mr Emmett at someytleron the basis that there was
nothing in the complaints raised in the letter dfebruary 2004. | found this exercise of no
assistance (given Mr Suttie’'s acknowledgement timatissues raised were “serious”, and
given the obvious difficulty facing Mr Emmett inying to recall the detail that lay behind
headline complaints made nine years earlier). Buestablished in cross-examination that
Mr Emmett knew that the reason for his suspensias s behaviour (which Mr Suttie
and Mr Hatfield regarded as disruptive) and hikifaito attend the meeting summoned by
Mr Suttie on 3 March 2004.

In my judgment it is necessary to focus on the ramttof employment and not to be
distracted by rights arising under the share sgteeament or the articles (although their
provisions will obviously inform the true meaninfjtbe express and implied obligations in
the contract of employment). The letter of 6 Febyu2z004 did not distinguish between
them.

If the employment contract alone is consideredy amle (possibly two) of the items of
complaint in the letter of 6 February relate tdaking executive decisions in Aberdeen and
undermining Mr Emmett before the BSW workforce. EBmmett's job as executive
director was to be responsible for technical mattétis job was not the day-to-day
management of BSW. The fact that day-to-day exeewecisions were taken in Aberdeen
was doubtless an unwelcome change from the oldr.obdg it was not a breach of Mr
Emmett’'s contract of employment as technical doecHis contractually designated
responsibility for technical development and apgilmn development required adherence
to any business plan determined by the board, aedobservance of any financial
limitations imposed by those charged with respadlisib for BSW’s finances.
Responsibility for technical development and agtian development would sometimes
have necessitated Mr Emmett’s involvement at sotagesin major sales to customers
(since he would have to oversee the applicatiadh@technology to the customer’s specific
needs): but it would not involve his participationevery sale. If he complains about that
his complaints go too far. The restraints put onBinmett’'s freedom of action were no
doubt irksome: but in my judgment they did not dtnte repudiatory breaches. The
simple truth is that Mr Emmett found it difficulb tact within the confines of his new job.
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He continued to act as if he was the proprietothef business. He regarded restraint as
“sidelining”. Mr Suttie could see this and had #iell to manipulate Mr Emmett and the
foresight to record his explosive reactions.

| find and hold that Mr Emmett’s employment contra@s not repudiated. But | hold that
on its termination clause 13 did not bind Mr Emniettause of the breaches by Arnlea of
the conditions attaching to the Emmett Loan Notes.

There was an issue over the date of dismissal. &V Mr Emmett a P45 that said that
the leaving date was 28 February 2004. But thabhaabe right. The P45 was itself dated
18 March 2004: but Mr Emmett was not paid up tonthed it is plain that his employment
contract was treated as determined before thendlhis contract terminated on 6 March
2004, by which time the disputed events of 3 MaRfl04 seem to have resolved
themselves into an acceptance that the employrettionship had ended.

The relevant obligations are accordingly clauseand 12. Clause 3(2) need not be
considered because it applied only during employmiehold that Mr Emmett had done
nothing prior to 6 March 2004 to break that terms ehdeavour to raise funding to buy out
Arnlea was not an act unfaithful to BSW: nor was imdulging in “blue sky” thinking
whilst on holiday.

As to the breaches of clause 7 of the employmemitract (confidentiality), | hold that Mr
Emmett did breach clause 7 of his contract in @spect.

BSW made no serious attempt to identify precisehatw'private, confidential or secret

information of BSW” Mr Emmett had obtained by vetof his employment and used for
his own purposes. Indeed, it deleted its allegatimnbreach of confidence, recasting them
as breaches of fiduciary duty. Mr Green’s evidenes this effect:-

“As our products are very specialised, the workéoend in
particular our designers/engineers, are crucigheéobusiness as
over time they gain extremely specialised and tbetai
knowledge of products which is key in this linevadrk.”

He did not seek to identify “confidential informati” any further. In his evidence Mr
Suttie referred to patents, product designs antbmes lists. In the course of their closing
submissions Counsel for BSW referred to “pricingyadnufactured goods”, “who BSW'’s
customers were”, “what projects were being pursuadd “drawings” as examples of
confidential information.

In my judgment this will not do. In paragraph 54tbé Defence Mr Emmett put BSW to
strict proof that the information to which he hat@ss and which it was said he used was
indeed confidential. But BSW did not rise to thaltdnge of identifying it (save to the
extent | have indicated). As Laddie J said in Oc&eiences Limited1997] RPC 289 at
360, if a claimant wishes to seek relief againstefendant for misuse of confidential
information it is his duty to ensure that the deli@m knows what information is in issue,
not least because a claim based on wide and ungapfeclaims of confidentiality can be
used as an instrument of oppression or harassngaimsa a defendant, by destroying a
competitor’s ability to compete.
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If by “prices of manufactured goods” it is beingdsthat Mr Emmett knew what prices Mr

Halstead had charged BSW in the past, | agreetliadtis capable of being confidential

information. But on the evidence this material vwsa$ deployed. According to the issues
raised and evidence adduced in the Manchester &tmgs the arrangements between
Balltec and Mr Halstead were not usual supplietmer terms, and what BSW paid Mr

Halstead was not relevant to the prices quotedaltie8 by Mr Halstead or by Balltec to

customers.

“Who BSW’s customers were” and “what projects wieeeng pursued” is likewise capable
of being confidential information (the former beiagknowledged as such in clause 12(4)).
But it was not established on the evidence thatBvirmett used this information (as
opposed to contacts made at trade fairs or pulslmvedge of invitations to tender or
general knowledge within the industry as availabldor example, Delmar, as to BSW) in
order to procure contracts. Responding to publitations to tender (even if those
invitations were from entities known to be custosnagr BSW) would not amount to misuse
of confidential or secret information. (Whetheryimg acquired the information about the
availability of contracts otherwise than througke thisuse of confidential information, Mr
Emmett could, consistently with his duty as direcbad for them, is a different question).

Trying to develop a technology that did not infenBSW’s patents cannot have involved
such a breach of an obligation not to misuse centidl information since the claims in
BSW'’s patent or patent application were neitheffidential nor secret.

In relation to drawings of BSW’s products | candidasee that these were confidential:
many would have been so marked, and of the unmamkesl some computer files of model
are admitted to be the subject of copyright, amgist could by their nature be confidential.
It is established to my satisfaction that Mr Emmmetained copies of drawings (albeit not
the latest versions of the latest products) onaldepersonal computer which he kept at
home (and on a second computer which he kept atHarmthe precise origins of which
were not clear), which computer files he did ndetieor return to BSW on the termination
of his employment, and which he thereafter acce¢setinecessarily in a disloyal way
such as to amount to a breach of fiduciary duty) fon purposes other than BSW'’s
purposes, and to which he allowed Mr Brown accekenvMr Brown worked at Mr
Emmett's home. This was a breach of clausehisofontract.

As to clause 12 | hold that the reference in clal®@) of the contract to “documents”

includes documents held in digital (as well as tedh form. | hold that the obligation to

return all books, documents, papers and other pippelating to the business of BSW is
subject to the qualification that Mr Emmett wadsitad to retain such as were required for
him to discharge his duties as a non-executivecttirel find that on the termination of his

employment Mr Emmett did not return all other doemts relating to the business of
BSW: its seems to me that he retained a full safithhe documents which were then in his
possession or under his control, and in partichkarretained on his old computer the
drawings which are now the subject of the admiittdghgements.

As to the second part of clause 12(4), the complairthat Mr Emmett solicited ( the
contractual term is “endeavour to entice away”) Bfown, Mr Bacon, Mr Taylor, Mr
Benson, Mr Lang, Mr Huddleston and Mr Staveleydsist him in setting up and thereafter
promoting Balltec. There is no direct evidence a@lfcitation or suborning of employees
e.g. from those who were approached but declinegbtor those who watched it happen.
The case made is that solicitation is to be intefe9 from the fact that the named persons
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did join Balltec (b) that Mr Emmett had indicateal his solicitors that he may want to
entice employees away from BSW and (c) that aftemtamed persons joined Balltec they
employed subterfuge to throw BSW off the scent. Baim not prepared to draw that
inference.

Regarding Mr Benson, Mr Taylor and Mr Bacon, | halealt with the substance of the
issues raised under this head when dealing witlchlaeacterisation of the same facts as a
breach of fiduciary duty. As regards Mr Lang, Mrddileston and Mr Staveley, | have no
more reason to draw the inference. The clear inspyed have is that (for some) working
under Mr Green’s unusual and in some respects @viitusiastic management style was
truly awful and its aggression would destroy thsibess. It would be no surprise if some
left and found refuge with Balltec and (fearfulreprisals from Mr Suttie and Mr Green)
took to subterfuge to disguise their involvemertaflis as consistent with the few known
facts as the inference that they were “enticed away

It was submitted that Mr Lang had in the Manchegceedings admitted that he had
been solicited by Mr Emmett. But both in the Marstbe Proceedings and these it was the
evidence of Mr Halstead (on behalf of BSW) that émicement was by Mr Taylor. |
regard that as more probable.

Was there a conspiracy to injure by means of thesaches of contract by Mr Emmett? In
my judgment plainly not. There was no agreementacerted action to that end, save
only with Mr Brown. | am satisfied that he and MmEett planned everything together.

Next, Mr Brown. He is not a party: but BSW is trgito make Mr Emmett, Mr Benson and
Mr Bacon liable for what are said to be breachesootract by Mr Brown. | must thefeore
address the case against him in full. The contreletd on is Mr Brown’s contract of
employment. This terminated in April 2003. Relianseplaced on clause 3(2), clause 7,
clause 12 (4) and clause 13.

The breaches alleged are (a) attempting to negaigbint-venture; (b) soliciting Technip
Offshore and Technip France; (c) developing nevartetogy for Balltec (in particular a
backwards locking mechanism, the removal of batikets and a reduction in the size of
the mandrel); (d) producing drawings of this onJihe 2004; (e) failing to inform the
board of BSW of the BREM technology; (f) trying $ecure the bid for the Dalia project;
(9) concealing, rather than disclosing and handwvey to BSW, the BREM technology, all
drawings and all business opportunities arisingetinem; (h) suborning Mr Taylor, Mr
Bacon, Mr Benson and Mr Lang; (j) copying confidehtirawings and a budget template
onto his laptop; (k) copying BSW drawings onto Mad®n’s computer.

These acts all post-date April 2003 so there isjustion of a breach of clause 3(2). The
only relevant clauses are 7, 12 and 13.

As to clause 13 Mr Cavender QC took a preliminasiynp The non compete provisions of
clause 13 were imposed on Mr Brown

“...in the event of termination by the Company, pded that
such termination was lawful and or did not congtitunfair
dismissal..[and] for the period of two years frame date of the
termination of the employment of the Employee otilua
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finding of wrongful or unfair dismissal has beendmaby a
competent tribunal, if shorter,...”

Mr Cavender QC submits that as a matter of constru¢he intention of that paragraph
was that the covenants were to run for two yeans fthe date of termination unless such
termination was found to be wrongful or unfair,which event the covenants were not to
be enforceablat all. (Since the Employment Tribunal held in Septem®@d4 that Mr
Brown had been unfairly dismissed, on this arguncénise 13 did not apply to Mr Brown
as from April 2003). He submits that it would bettbcounterintuitive and commercially
unreasonable for the parties to have agreed thegtactive covenant would remain extant
until the decision of the court on wrongful or unfdismissal and not thereafter, and runs
contrary to the usual position of a declaratioma@gng retrospective effect.

| do not accept this argument. Although the wordesgot happy | think it is true effect is
that the covenants (if valid) were to remain incplaintil a court decided that Mr Brown'’s
dismissal had been unfair. The words have the sgifieet as the rather more happily
worded redemption provision in the Emmett Loan Natevering a similar eventuality. In
their written closing Counsel for BSW submittedttislause 13 should be interpreted as
operating up to the point of the decision of thieumal in September 2004 but no further.
Only in their very final closing reply submissiolddBSW take the point that clause 13
continued to apply after September 2004 by virtieMo Brown’s continuing to be a
shareholder or director. As a matter of constructitomy judgment they are right: but the
trial having been conducted on the basis that @dternwas focussed on Mr Brown's
breaches of clause 13 down to the determinatio@femployment tribunal it would be
unfair to allow them to expand their case in thaés/wn closing submissions.

The relevant covenants are therefore those inetadsl12 and 13 (if valid). Clause 7 deals
with confidential information. Clause 12 deals wabliciting employees. Clause 13 deals
with non-competition.

As to clause 7, the same criticisms can be madetdbe case advanced against Mr Brown
as are made about that against Mr Emmett. Theg@rgounded by the fact that BSW'’s
case against him was not put to Mr Emmett. But edat the deficiencies of the pleaded
case | am satisfied that Mr Brown did use (for msgs other than those of BSW) material
which he held on his laptop or that was on a coerpo¢longing to Mr Emmett and which
is properly regarded as confidential. | find that Bfown copied and used for the purposes
of Balltec BSW’s Maintenance and Operating Manual the 100 tonne SWL Pipeline
Insertion Tool: it was created in 2002. Althoughvas provided to customers | consider
that its contents remained confidential, the custsnmunderstanding that they could not
freely disseminate those contents. | find that Movah copied (and prepared for use by
Balltec) BSW’s Quality Assurance Manual (althouglthe event it was not actually used).
| find that Mr Brown probably used an underlying\BSjuotation document (which | have
no reason to think was created after April 2003mwipreparing the Balltec bid for the
Kizomba work. This was as far as the evidence weenthis head of claim. There were
general allegations that Mr Brown had a lot of B&\aterial on his (now destroyed) laptop
and that he used material to be found on Mr Emsettimputer and that he downloaded
lots of material from BSW'’s server: but it is naigsible to make any specific findings of
breach of contract because BSW did not adduce resgdizom anybody (or from its server)
as to what this material was or how Mr Brown haeduis.
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It was alleged that Mr Brown copied and used fer plarposes of Balltec a template called
“Tender (Cost Estimating) Summary”: on its facesthppears to be an internal document
of BSW’s and there was no evidence that customans it It is properly regarded as
confidential in that it sets out in systematic fotime factors leading to a quotation. But it
was not created until after Mr Brown had been dssed as an employee. Mr Brown did
not have access to this document during his empoymnmor did he owe contractual
obligations in relation to it when his employmeatntinated. It was said that Mr Brown
copied BSW’s Technical Proposal Q4076 for the ®dhroject bid and modified it
(leaving certain passagesrbatin) to support Balltec’s bid: | find that having reddo the
inherent probabilities it is likely that Mr Browniddwork on this. But from internal
evidence this document was created after Octob@8:2680 Mr Brown did not acquire
knowledge of it during his employment nor did heeogontractual obligations in relation
to it on termination. (Whether these dealings waetgeach of fiduciary duty, even though
not breaches of contract, is a separate question).

Clause 12(4) covers failure to deliver up booksatdermination of employment. In this
regard | have nothing to add to the preceding sectt also covers endeavouring to entice
away employees. There is no sufficient evidencenuptiich 1 can make a properly
grounded finding that Mr Brown enticed any emplogaay.

Clause 13 deals with non-solicitation and non-camtipe. The reasonableness or
otherwise of a restraint upon competition is toassessed at the time when the contract
containing the provision is entered into: Norbrd@boratories v Adaif2008] EWHC 978.

In approaching this assessment | shall follow thelance of Cox J in TES Derivatives v
Morgan[2005] IRLR 246 at [37]ff: namely (a) to constrtiee covenant so as to determine
its scope; (b) to assess the evidence advanceduehyarty seeking to enforce the covenant
as to its legitimate commercial interests; andd@ssess whether that party has shown that
the covenant is no wider than is reasonably necgssarotect those identified interests in
the circumstances as at the date of the contrasir(tp regard to the contract as a whole
and to the circumstances in which it was then sgedilly envisaged the contract would

apply).

Mr Marshall QC takes a preliminary point. Claus€2)3ecords that the parties consider
clause 13(1) (which contains the restrictions) ® “fair, reasonable and necessary to
protect the goodwill and interests of BSW”. He sitsnthat, since there is no reason in
principle why parties should not agree that a gedtate of affairs should form the basis of
a transaction (whether it be the case or not),seldB(2) creates a contractual estoppel. He
relies onChitty on Contract81* ed. para 14-135 as authority for the principled apon

an answer given by Mr Emmett in cross-examinatitwat(Mr Brown understood what
clause 13(2) meant and could have stipulated ftierdnt terms if he chose) for the
evidential foundation.

| do not accept this argument (which would applyaly to Mr Benson, Mr Taylor, Mr
Staveley and Mr Huddlestone whose contracts alswaswed this term). Covenants in
restraint of trade are not enforceable on publidicpogrounds (save in particular
circumstances). Employers cannot avoid the legatessty of establishing those
circumstances by incorporating a standard termirnieguevery employee to state that in
his or her opinion the terms are fair. What matiersot whethethe partieghinkthe terms
are fair but whethethe law acceptthe terms as fair. So | will embark on that enguir
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| begin with the construction of the obligationdielTnon-solicitation covenant in clause
13(1)(a) is broad. Its application is worldwide. gurports to prevent the employee
soliciting or endeavouring to entice away anyonghea world known to be (or in the
preceding two years to have been) a client, orooust or in the habit of dealing with
BSW, whether or not the employee had any actuatacorwith the client, customer or
habitual dealer: and for the period of two yearsif$n 2004 Mr Benson knew that in 2002
Technip Houston had hired a pipeline recovery fomin BSW then he was barred until
2006 from soliciting its custom for the purchaseahooring connector.

The non-compete covenant is of extreme breadthurports to prevent the covenantee
from being (a) an employee of or (b) directly cargyon or (c) indirectly carrying on or (d)
directly being engaged in or (e) indirectly beinmaged in or (f) directly concerned in or
(9) indirectly concerned in or (h) directly inteted in or (i) indirectly interested in any
other businessimilar to that carried on by BSW prior to the terminatmnemployment:
and all this for the duration of employment or diogship and for the period of two years
thereafter. The business of BSW was the manufactme sale of subsea mooring
connectors and the manufacture and sale or rehtlbsea pipeline tools for the offshore
oil and gas industries. So the employee cannonbeied in any of the specified ways
with any “similar” business.

| turn to legitimate commercial interests. Mr Saitteferred to the highly specialised nature
of BSW’s business, its global marketplace and ibkensector in which it operated, and to
the fact that its economic value lay in its intetleal property and its workforce. But it has
to be borne in mind that the key members of thatkkiwoce (Mr Emmett and Mr Brown)
brought to BSW many years’ experience and the ¢gphor inventiveness and creativity
that was part of their personal capital and cowldb® appropriated by BSW. BSW did not
produce any evidence directly addressing thisiditndt, for example, establish the size of
the market or how many competing businesses there.\t was submitted that there was
only one competing business (a company called Dglntaut from the scraps of incidental
evidence there was at least another company (Nalorwegian company) that provided
mooring connectors, and a further three that pexvidubsea pipeline tools. BSW
demonstrated that in one instance (the Dalia Piojee timescale from initial quotation to
bid acceptance was of the order of 10 months: butas not established that this was
typical. Taking into account the times scales & Kizomba and Simian/Sapphire bids |
find that the sales process might typically lastdix months (because the main contractor
may need “sighting bids” from intending sub-contoas before submitting its own bid, and
only after having secured the main contract wouggek firm bids for the work).

The failure directly to address the issue meansitigbarely possible to form a view as to
BSW’s legitimate business interests. | am really veth what BSW elicited from Mr
Emmett viz. that about 85% of BSW’s work was intgironal, and that in his opinion BSW
neededsomeprotection in respect of its personnel, confidaninformation, intellectual
property and customers. In my judgment BSW’s legtie business interests were to
preserve its intellectual property and to protdast employee, supplier and customer
connection. These would be primarily protected bg tonfidentiality, non-enticement
non-solicitation provisions for a reasonable perimat they could properly be supported by
a non-competition covenant for the minimum periaffisient to ensure that there was no
unwitting transfer of relevant confidential infortrean or know-how.

As to whether the covenants went no further thas mexessary to protect such legitimate
business interests, BSW led no direct evidencertadly addressed this issue. Mr Suttie
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referred to the highly specialised nature of BSWUsiness, its global marketplace and the
niche sector in which it operated, and to the féeit its economic value lay in its
intellectual property and its workforce. But ag#imas to be borne in mind that the key
members of that workforce (Mr Emmett and Mr Brownrpught to BSW many years’
experience and the capacity for inventiveness amdtiwity that was part of their personal
capital and could not be appropriated by BSW. luldonever be possible for BSW to
stipulate that Mr Emmett and Mr Brown (or for tmaatter Mr Taylor or Mr Lang) should
not have original thoughts about ball and tapehnetogy after they had left BSW. In
cross-examination Mr Emmett acknowledged that e @her employees could get some
sort of engineering job elsewhere, but the evidafidenot establish that they could get
such jobs within the highly paid off-shore oil irefly and yet comply with the broad
covenants. The question is not, however, whetherBkbwn and the other employees
bound by clause 13 could get other jobs, but whetheestricting the jobs that were open
to them BSW went no further than was necessarydtegt its legitimate business interests
having regard to the public interest in innovatao its implementation.

In my judgment the non-solicitation covenant in Biown’s contract is not sustainable. It
purports to prevent him dealing with people withowhhe has had no previous contact.
The two year period is more than is needed to ptaeiey legitimate interest of BSW.

In my judgment the non-competition covenant in MpBn’s contract is not sustainable
either. The attempt to bar him from involvemensimilar (but non-competing) businesses
cannot protect any legitimate interest of BSW: dhd two year period goes beyond
anything that is reasonably required for that priive. Provided that personal connection
is interrupted and projects current at the timeeomination of employment are insulated
from Mr Brown and his new employers or associafes Which purpose a 12 month
restriction is in my view perfectly adequate) itnist in the public interest for experienced
and creative people to be kept out of their spestiakld. Mr Emmett accepted in evidence
that what was contemplated in 2001 was a two-yeao@ of expansion for BSW, and that
in that context it was right that if Mr Brown wassihissed a two-year period of restriction
upon his employment elsewhere was reasonable. Heuhdn-competition clause did not
apply only during the first two years following thlate of the contract of employment. Its
reasonableness has to be judged as at the dalte abhtract but according to its terms
(which endure throughout the period of the conjraid that judgment has to be made by
the Court not by Mr Emmett. The fact that a wetabfished company is going through a
growth spurt does not justify a period of restraiat is not otherwise justified.

Mr Marshall QC submitted that a two-year restramtist be regarded as reasonable
because when Mr Emmett and Mr Brown were contenmgjadurchasing Arnlea’s holding
they had proposed three year non-competition period. | do not accept gubmission.
The reasonableness of a restraint imposed on tlee ska business or of an interest in a
business is judged by different standards than aplied to employer/employee
relationships. BSW rely on the employment contracts

Had clause 13 been valid | would have found Mr Brdw be in breach of it in relation to
his participation in the Dalia Project, the contadh Mr Fulton which lead to the Kizomba
work, and in the Simian/Sapphire project. He waalkb have been in breach in respect of
his assistance to Mr Emmett in the establishmerBailftec from the beginning of July
2004 (notwithstanding that he did not become actbreof Balltec).
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| find and hold that there was no conspiracy (tacwhvir Benson and Mr Taylor were
party) to injure BSW by Mr Brown'’s breaches of trawt.

Third, Mr Taylor. He is no longer a defendant. Bus said that Mr Emmett, Mr Benson
and Mr Bacon conspired together with him to inj@®W by the unlawful means of Mr
Taylor breaking his contract. | therefore need ¢e svhether Mr Taylor did break his
contract.

The only relevant contract is his contract of emplent. The relevant terms are clauses
3(2), 7,12 and 13.

The breaches alleged are that in June or July 20MIr Taylor met with Mr Emmett and
divulged information concerning BSW'’s bid for thala Project; (b) assisted Mr Emmett
in the design of products and tools for Balltec.eThllegation was not further
particularised.

This seems to me to be the same case as was advarnredation to the allegation that Mr
Taylor acted in breach of fiduciary duty. It wast pooved. | accept the evidence of Mr
Emmett that Mr Taylor’'s work began after he lefS\B.

BSW relied on one piece of evidence as establishipgrticular breach of contract by Mr
Taylor. Mr Brown was cross-examined in the Manchester Proceedinga. confusing
passage (in which his answers were constantlyrugéed by Counsel) this exchange
occurred:-

“Q: Right, okay. Allright. So Richard Taylor was gsng
information out about this time about BSW's relasbip with
HBH?

A: Yes”

BSW argued that this evidence given by Mr Brownvpib that Mr Taylor broke his
contract in divulging information confidential tdSBV about its relationships with its main
supplier. It is unsatisfactory enough to seekstaldish in this action that (for example) Mr
Benson is liable for a breach of contract by Mr[daywho is not a party and not called as
a witness) on the basis of the evidence of Mr Br¢wimo is not a party and is not called as
a witness) given in other proceedings between rdiffeparties.

But it even more unsatisfactory when the singleded sentence distorts the evidence
actually given. In context the evidence was:-

“Q: Well who were the third parties who are telliggu about
the relationship with Halstead's? Who were theyeddse you
do not identify those in your statement. You do sept anything
about this.

A: Well just in general chitchat from....
Q: Well who were they?

A: Well 1 am aware that Richard Taylor met Graham
Halstead.....
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Q: No. No. You are aware now. We are all aware laft anow.
But who at the time did you think... who was givinguy
information?

A: Well 'm not sure whether it was Richard to miyser
Richard to Bob, but I....

Q: Alright it is Richard..

Al became aware that there was a meeting...Np,nob
Richard necessarily to me...but Richard was the soofcthe
information....”

“Q: Right, okay. All right. So Richard Taylor wasagsing
information out about this time about BSW's relasbip with
HBH?

A: Yes.

Q: Right.

A: He had....

Q: Okay.

A: Met in passing with Graham....
Q: No, no. I.....

A: ...in the car park.

Q: l understand that.”

In my judgment a fair reading of this evidencehattMr Brown was saying that Richard
Taylor’s information about the difficulties betweB®W and HBH (which he conveyed to
Mr Brown) derived not from information that Mr Taylacquired whilst at BSW and (in

breach of his contractual obligation of confidendeyseminated, but rather derived from
Mr Halstead himself. | do not regard this eviderase proving Mr Taylor broke his

contract.

There is one qualification to my general view. | aatisfied on the evidence that on 30
July 2004 (the day before his notice period expitdd Taylor attended the meeting with
Mr Emmett, Mr Brown, Mr Halstead and Mr Bamford@€&oprober. At that meeting some
general design issues were discussed concerningettumdary locking mechanism (albeit
that they were later abandoned). On that one ddwyiqwstill bound by clause 3(2)) Mr

Taylor became involved with Balltec. That was aalsteof contract.

The circumstances of his attendance were not esghlcand from the mere fact of his
attendance | am not prepared to infer that theieaveonspiracy to cause him to breach his
contract in that regard, so as to make (for exajmdieBenson liable in damages for the
loss caused to BSW (if any) by reason of Mr Tagdn'each of contract through attending
that meeting.
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There was no conspiracy to injure BSW by the unldwieans of Mr Taylor attending a
meeting the day before his contract of employmeminated.

| should note one further detail. If one examirteslengthy Schedules to the Particulars of
Claim it appears to be alleged that on 27 July 2004 aylor prepared a calculation sheet
for Balltec. Had he done so that would have bebreach of his contractual duty to serve
BSW faithfully. But examination of the document sfsothat the calculation was done by
“AB”. BSW'’s pleaded case is that “AB” is Mr Bacosee paragraph 17(3) of the Amended
Particulars of Claim). So | do not find this bregrbved.

Finally, Mr Benson. The relevant contract is hisitcact of employment: the relevant
clauses are again clauses 3(2), 7, 12 and 13.

The breaches of those obligations alleged agaimstane not easy to pin down in the
Particulars of Claim. There is a general allegatjonparagraph 9) of assisting in the
establishment of a competing business “in the mamheaded below”. But the only

allegation to which that clearly relates is an gdligon in paragraph 18(2) that Mr Benson
attended the meeting on 30 July 2004. Since Mr &®ssnotice had taken effect on 12
July 2004 that can only have been a breach of ela@sf the contract of employment. In
the closing Mr Marshall QC simply submitted that

“[Mr Benson] was willing to and did assist Mr Brovand Mr
Emmett in setting up a competing business fromeastl May
2004, whilst still an employee of BSW...”

Mr Benson was an administrator and book-keeperdéat with purchase orders and

helped the technicians with assembly in the worksthait without having any engineering

skill). At the time of his contract of employmenrg karned £11,154 per annum. He knew
who clients were, because their names appearetieofilés he used in connection with

processing purchase orders. He had access to BS&Wer: but it was not put clearly to

Mr Benson that he had misused this access to dedrdpecific material which he then

made available to Balltec. Mr Benson’s appraisathiwhich | have dealt above) gives a

fair picture of what he was actually engaged inrdpdefore the events in issue in this

action.

| turn to look at the breaches of his contractualigations which were argued but not
pleaded. In cross-examination Mr Benson was taxegd kelping Balltec prepare some
Quality Assurance material. He acknowledged pregam list of quality assurance
documents: and it is evident he did so in July 2004vas suggested that Balltec had
plagiarised BSW Quality Assurance Manual. | findatttat some stage someone did
“reprocess” BSW’s QA Manual in an endeavour to ad@afor Balltec’s use. (Mr Benson
said that it was not “BSW’s Manual” but a templgteblished by Hern European
Management Systems which each user simply populaidits individual information:
but BSW'’s copyright in the document was admitted aproceed on the footing that it is
BSW'’s document). Mr Benson denied that he had adiaghte document for Balltec’s use. |
accept his evidence: | find that it was Mr Browmder the alias “FF”) who did the work.
He also said that the work was never used, bueanlsh new QA Manual was produced. |
also accept that evidence.

It was established in cross-examination that Mrddenhelped Balltec with the preparation
of the Kizomba bid (submitted on 19 July 2004)wéts suggested in that context that BSW
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needed to have some protection in terms of how BlrsBn used confidential information
he had obtained (that information not being sped)fiand in particular how he dealt with
BSW'’s clients after his departure from the compavigBenson’s response is that none of
the material was confidential information, and talthe did was to obtain prices from
subcontractors. Some of the drawings that were gtdainin support of the Kizomba bid
are now admitted to have been copied from BSW’'sviohgs. There is no evidence to
suggest that this was done by Mr Benson or, indded,at the time he knew it had been
done. It is not established that Mr Benson used BS¥nfidential information in the
Kizomba bid.

| also consider that it is probable that Mr Bensassisted in the preparation of the
guotation for the Simian Sapphire contract that sa#smitted on the 22 July 2004. But it
was not established that this involved any bredaontract by him (save for the argument
that it was in breach of clause 13 of his employntentract).

| find and hold that clause 13 of the employmenttct is most clearly not enforceable
against Mr Benson. It far exceeds in scope andtiduravhat was reasonably required for
the proper protection of such legitimate businessrests as BSW has established. | find
that there were no breaches of contract establighedlation to clause 3(2) during Mr
Benson’s employment or of clauses 7 and 12 during apon termination of his
employment.

In any event there was no conspiracy between MoBand Mr Benson and Mr Taylor (or
between them and Mr Emmett and Mr Brown) to caugery to BSW by the unlawful
means of Mr Benson'’s breach of contract (if anylddone proved). This was not part of any
agreed plan or concerted action. Mr Benson simpilyed his stepfather's new company
because he wanted to.

BSW's pleaded case also referred to breaches afamtrioy Mr Bacon. He was a freelance
draughtsman who had been providing drawing andydesgrvices to BSW since 1999. The
terms of the contract under which he provided trses®ices were not recorded in writing.
BSW relied on (a) oral agreement; (b) express temostained in the written
acknowledgements that Mr Bacon used on the dravwiegsrepared for BSW; (c) implied
terms.

The terms orally agreed were said to have been madespecified BSW personnel from

time to time in the period from 1999 to 2004 in twurse of requests to Mr Bacon to
undertake work, which work Mr Bacon undertook ta dbe terms were that Mr Bacon

would not use confidential information relatingttee business of BSW other than in the
best interests of BSW and for the promotion obitsiness: and that copyright and design
right in the “drawings and inventions prepared biyBacon” should vest in BSW.

In my judgment the evidence did not establish a agreement in these terms. This may
explain why the burden of Mr Marshall QC’s argumeras that these terms were to be
implied.

The acknowledgement that Mr Bacon placed on hiwidigs was in these terms:-

“CONFIDENTIAL DRAWING BSW LTD © [2004] this
drawing and the copyright in it are property of B3ivilited. It
must not be parted from or copied in whole or irt pa used as
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the basis of any other drawing or reproduced 3 dsiomally
without consent in writing of BSW Limited and mube
returned to them on request.”

In my judgment this does not constitute an exptess of any agreement between BSW
and Mr Bacon: but it is capable of evidencing aplioit agreement between these parties.

In his evidence Mr Bacon acknowledged that he wowoliduse the designs or drawings that
he prepared for BSW for any other purpose or pwepdban those of BSW itself. In my
judgment such behaviour was not a gratuitous actMsyBacon, but reflected his
understanding of an over-arching obligation whieholwed to BSW, which was implicit in
every separate contract for services that he uvoolerand which found expression in the
acknowledgement which he put on every drawing. t€h@s of the obligation, if spelt out,
were (a) that copyright in the drawing so markedteg in BSW; (b) that the design
disclosed by the drawing so marked was confidettiaBSW; and (c) the drawing so
marked belonged to BSW and could only be used Her gurposes of BSW. Such an
implicit term is consistent with the principles rdi#ied by Lightman J in_Robin Ray v
Classic FM[1998] FSR 622 at 641-643. (I would in passingenbs that whilst the
guestions of copyright and confidence are normdikyinct the terms of the endorsement
upon the drawings in the present case means thdimb can be taken as going hand in
hand).

The process of producing a 2D drawing involved deployment as a working tool of
various 3D models of component parts whose in@iggiship the final drawing was to
depict. These models are created in a programnexdcautodesk Inventor”, and may be
models of component parts (“.ipt files”) or of asg®ies (“.iam files”). Some of these were
very simple and were standard features of the hovesoftware, such as screws, bolts,
bearings, balls and springs. Others would be mongptex and might have been created by
the CAD operator in the course of one task, butld/dien be manipulated by the CAD
operator (e.g re-dimensioned) in the course oftseguent task. Into this category would
fall both simple models (such as “O” rings and lgirayrooves) and also much more
complex shapes. In his expert evidence Prof MaaRarexplained how draughtsmen kept
a palette of object shapes on which they would d@ywroduce the models which would
ultimately lead to the preparation of a drawingl{/g files”). In his evidence Mr Bacon
referred to the process of modelling something aftdifferent profile using a base shape
created in a previous model. These computer filesewot provided to the client and bore
no such endorsement as the final drawing: they \epe by the draughtsman, were only
viewable on the generic software belonging to theughtsman and contained attributes
that were only readable by the CAD operator.

An issue arose as to whether the contractual teahlthave identified applied to these
models as well as to the final drawing. Was a cdepiile containing the model of an “O”
ring later represented on a BSW drawing (or a pofrthe file) something in which BSW
owned the copyright and was confidential to BSW2l Afinnot in relation to an “O” ring,
did a different rule apply to more complex shapes?

Counsel for BSW submitted that becagsenemodelling files and prints of files were to be
found amongst the 1387 items in respect of whicladmission of copyright infringement
had been made it must follow that copyright (andficentiality) had been admitted il

similar modelling files. | do not accept this submissibaccept that where copyright in a
model file is admitted then (unless permission ianged to withdraw the admission
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because it relates to some obviously simple shapeead! from the Inventor software itself)
it is implicitly acknowledged that the model is ¢idential to BSW. But as to the rest of
the files of this type which may be found on Mr Bats CDs the answer to the question
must be ascertained by applying the principlestiied by Lightman J in_Robin Ray v

Classic FM(suprg to which | have already referred.

It was not suggested that BSW acquired copyrigltoorfidentiality in any model prepared
from the standard Inventor package. Nor was itossty argued that BSW acquired
copyright or confidentiality in what could be calléhe standard palette of every engineer,
such as an “O” ring or a seal or a cone. If theughdsman needs a 10cm “O” ring for
drawing B on behalf of client X there is nothirmgystop him simply copying (and altering
the dimensions of) 12cm “O” ring from drawing Aathhe did for client Y: he does not
have to start from scratch. The debate is abouensomplex shapes. Here the default
position is that Mr Bacon retained copyright in Wwha created. There is no express term
dealing with copyright in the models. The mere thett BSW may have paid Mr Bacon to
create the shape for the purposes of a 2D drawdeg dot suffice. The issue is whether
there is some other ground for implying into thatcact (on the basis of obviousness and
necessity) some restriction on the right of Mr Bat¢o deal with what he retained: and if
there is, then what is the minimum restraint thaéta the necessity?

It is not possible to answer this question withmléntifying (in relation to each model or
file) whether there is something significant ab@uf{uniqueness of profile or shape or
dimension, or perhaps derivation from some pretexjsdesign of BSW’s) which is
integral to the design on the copyright 2D drawamgl which any reasonable observer
would recognise obviously could not be copied oeaded to produce a slightly different
model because of its confidential character. ThisBéicon recognised. Having established
that there were basic off-the-shelf models hiss®samination proceeded:

“Q: Then there are also other models which you havevork
on, and in particular there can be quite complex|B8@entor
models of products ..... ?

A: There can.

Q: .. often they will contain quite confidentiafammation about
the product concerned, won't they? ..... They mighove
details of dimensions, they might show details @krtances,
constituent parts that sort of thing?

A: It's possible.
Q: Which could be confidential?
A: It depends.”

| am addressing models in relation to which no adron of copyright has been made. |
hold that in relation to any such model integralthe design on the copyright drawing
where by reason of some substantial distinguistfeature (such as uniqueness of profile or
shape or dimension, or derivation) any reasonamermer would recognise that (by reason
of its readily apparent character of confidentyalit could not be copied or amended to
produce a slightly different model, then Mr Bacomswunder an implicit contractual
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restraint only to use it for the purposes of BSWedard this as a high threshold. So, for
example, a basic model of a receptacle and truncmuid be manipulated (e.g. by
shortening the receptacle and lengthening the toajnbut if the receptacle contained a
specially profiled seal created by BSW then thatl@dmot be manipulated by Mr Bacon to
create a larger or smaller version of the speeial.s

| find that Mr Bacon broke his contractual obligeis in the preparation of the Kizomba
bid drawings. They were straight copies of drawimgahich BSW held the copyright.

| find that save in relation to the admitted ing@ments of copyright (for example in
relation to file 515660.ipt where the admissionirdfingement in relation to a model |
think must implicitly recognise that this was a mabavhich was subject to contractual
restaint) BSW has not established that Mr Bacorkéitas contractual obligations in the
way he utilised any models. BSW proceeded on tbérfg thatall models (save perhaps
for those that came as part of the suite of CADv&e) used to create the drawings in
which BSW held copyright also “belonged” to BSW. caedingly it did not seek to
establish any substantial confidential distingwghifeatures which would lead any
reasonable observer to the view that Mr Bacon wiagest to some restraint in relation to
any particular models.

BSW relied on what were said to be breaches adinite Mr Bacon in his witness
statement. In paragraph 4 of it Mr Bacon acknowdeddthat he had electronically stored
some drawings with BSW drawing series numbers whelthad used..... as components
for a mooring link tender by Balltec in late Jul§@” , but he asserted that BSW did not
have any intellectual property rights over thems ltinclear to what material this evidence
relates. If it relates to the Kizomba bid, thenavé already addressed it. If it relates to
models where there has been an admission of irimegt of copyright (and so subject to
an implicit contractual restraint), then | haveeally addressed it. If it relates to non-
confidential models used to create Balltec drawiffjge standard palette”), then again |
have already addressed it. If it relates to sortegedily “confidential” model, then | am
unable to identify it or to make any finding inagbn to it.

In its pleaded case BSW also alleged that Mr Bdtorbreach of contract” copied a
number of BSW’s confidential drawings onto his osemputer using remote access to
BSW’s computer which had been granted to him arcimed9 or 12 July 2004. This (if
established) seems to me not to be “a breach dfamh but rather an infringement of
copyright. But | will briefly address it now. Thdlegation depends on an entry in a
notebook of Mr Lang. The entry says:-

“Remote access software for Roger: to give Rogeesx to
network and therefore ability to update drawinggieeering
change notices and drawing numbers etc.”

Beside the entry is a ticked box. Mr Bacon had féfes of BSW drawings. He denied
using remote access software. It was not establigtet any of the drawings on these five
CDs had been downloaded using this remote accesgppmsed to having been created by
Mr Bacon in the course of his work for BSW or paed to him by BSW by e-mail or by
using a standard file transfer protocol in the wady course of his work.

| find that there was no conspiracy between Mr Etnhr Brown and Mr Bacon to injure
BSW by the unlawful means of Mr Bacon’s breach afitcact. The breaches occurred, but
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not as part of any plan or concerted action. InddedEmmett did not know they had. |
find that it is probable that Mr Brown knew that Bacon was to produce drawing 515667
from an Inventor assembly file originally createmt BSW (because he seems to have
commissioned that work): but otherwise there isr@al evidence that demonstrates he
knew how Mr Bacon was producing his drawings. Mm&m and Mr Taylor were not
party to any conspiracy that Mr Bacon should brgiakcontract with BSW.

Did Mr Emmett, Mr Brown, Mr Taylor, Mr Bacon and NBenson conspire to injure
BSW by unlawful means namely inducing breach afract?

326. This is another portmanteau claim. It is necesgdary unpack it and to identify the
contracting parties, to identify the terms of teéevant contracts, to identify the breaches,
to identify the acts said to constitute inducemeinthose breaches, and then to enquire
whether the tort of inducement to breach that @mtcame about because of a conspiracy
between the named parties. Fortunately some ofumbik has already been done.

327. In paragraph 9 of the Particulars of Claim BSWgal¢hat Mr Emmett induced Mr Brown,
Mr Bacon, Mr Taylor, Mr Benson, Mr Lang, Mr Huddles and Mr Staveley to break their
contracts of employment or other contractual obitges. Paragraph 10 pleads that Mr
Emmett, Mr Brown, Mr Taylor, Mr Bacon, and Mr Bemstogether combined to injure
BSW by Mr Emmett's unlawful inducing of breach abntract. The contractual terms
relied on (and said to have been broken) are cad$2), 7(4), 12 and 13 of the
employment contracts.

328. In considering this aspect of the case | applyftll®wing principles (drawn from the
speech of Lord Nicholls in OBGt paragraphs [191]ff:-

a) The essential prerequisite for a successful clagairst the
defendant is that a third party has broken hisreatit

b) The defendant is made responsible for that bre&cbrdract by
a third party because of the defendant’'s intentiaaasative
participation in the breach i.e. the defendant nhaste intended
to persuade the contracting party to break hisraont

C) Intentional interference by persuading the thirdyto break his
contract presupposes knowledge of the contract;

d) What is necessary is sufficient knowledge for tbartto find
that the defendant proceeded to induce the thirty pa act in a
way which the defendant knew was a breach of tlaatyis
obligations under the contract (or deliberatelynad a blind eye
to the third parties contractual obligations andcpeded
regardless).

329. It may be taken as read that Mr Emmett knew thdraotual arrangements of all those
whom it is alleged he induced to break their caritra

330. | have found above that Mr Brown broke his contiacthat in breach of clauses 7 and
12(4) he accessed and used BSW'’s confidential dentsrfor the purposes of Balltec. In
my judgment there was intentional causative paitton by Mr Emmett in that breach.
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The most probable means of access to this mateaslvia a computer that Mr Emmett
kept at home: and Mr Emmett acknowledged that Inenipied Mr Brown to use it.

| have found that there was no breach by Mr Browalause 12(4) (as regards enticement
of employees) or 13 (as regards solicitation andpetition). If | am wrong in law about
that | would find and hold that Mr Emmett did notluce any such breach. One has to look
at the reality of the position. Mr Emmett and Miomn were people who had both suffered
at the hands of Mr Suttie and his appointees: &eg both saw themselves as victims.
They together put into effect a plan to competénV88W knowing (having regard to the
way they began the business) that it would injuA\Band knowing the facts that made
their actions a breach of fiduciary duty. Neithailuced the other. Mr Brown knew exactly
what he was doing and chose to do it in the tek#ldaice from MMS.

Counsel for BSW submitted in closing (though tmducement had not been pleaded) that
Mr Emmett induced Mr Brown to breach his employmeamttract by (a) paying a salary of
£5000 per month irrespective of Balltec’s perforegand (b) offering the hope of shares.
These “facts” derived from Balltec’'s pleaded case the Manchester Proceedings:
Counsel’s submission does not fairly reflect thigaded case. The pleaded case was that
before Balltec ever engaged Mr Brown, Mr Emmetisparlly paid Mr Brown £5000 per
month to tide him over until Mr Brown’s case agaiSW was sorted out: and Mr
Emmett explained that he did so out of loyalty triand whom he considered had been
very badly treated by Mr Suttie. Mr Marshall QC sutted that if Mr Emmett had not
done so then Mr Brown would have gone off and guitleer job and so would not have
become involved in Balltec. But this assertion ariye tested: and on such evidence as is
available from Mr Brown it seems wrong. Mr Brown péained in the Manchester
Proceedings that, having been dismissed by Mr&tdti“gross misconduct”, he could not
get another job until the tribunal had determinduethier such a dismissal was fair. Mr
Emmett’s generosity tided him over until then.

| have found that Mr Bacon broke his contract ilatren to the preparation of the Kizomba
bid drawings. | find that Mr Emmett did not indutteat breach of contract. He asked Mr
Bacon to produce the drawings but he did not ingitéenduce him to produce them in a
particular way. On the evidence produced it is pagsible to find that on the balance of
probabilities Mr Emmett facilitated the provisiom Mr Bacon of the drawings and models
that Mr Bacon actually used.

| have found that Mr Bacon broke his contract ifatten to any case in which in the
preparation of a Balltec drawing he used (a) a B&%#wing or (b) a model in respect of
which an admission has been made that BSW ownedottngight. | find that Mr Emmett
did not induce such breaches. He left Mr Baconetoog with his work.

| have found that Mr Taylor broke his contract. ghevas a technical breach of clause 3(2)
in that in July Mr Taylor discussed with Mr Emmaettgeneral possible improvements to

the “ball and taper” technology which I think wast ronsistent with an obligation to use

utmost endeavours to promote BSW'’s interests: taghhical” because the evidence does
not establish that whatever it was that was digmisesulted in any idea adopted by
Balltec. As the other party to the conversationBvitmett may be said to have induced that
breach.

| have found that Mr Taylor broke his contract tteading the meeting on 30 July 2004.
There is no evidence that this breach caused asyttoBSW because the ideas discussed
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at the meeting were abandoned. There is no divedérce that Mr Emmett “induced” this

breach: how Mr Taylor came to attend the meeting wat explained. The question is
whether there is sufficient other material to infgentional causative participation on the
part of Mr Emmett. | consider that there is. lc@mmon ground that Mr Emmett and Mr
Taylor met during July. It is clear that Mr Emmeftered Mr Taylor attractive terms to

join Balltec (though I have found that he probathig so after Mr Taylor had given notice
of resignation). Plainly Mr Taylor accepted thosents before 2 August. It is very probable
that Mr Emmett would have invited Mr Taylor to tfiest meeting of Balltec on 30 July

knowing that he was due to start work on 2 August.

| have found that Mr Benson did not break his cacttrSo the “inducement” claims falls at
the first hurdle.

| have not yet addressed the contracts of Messng,LHuddleston and Staveley. The

principal claim is that they broke the restrictimrscompetition. | hold that clause 13 is not
enforceable against any of them as being in unredide restraint of trade. Their cases are
a fortiori.

One particular breach of contract by Mr Lang waslragsed in closing (though not
pleaded). Mr Lang’s employment with BSW ceased 0r58ptember 2004. Until then he
was subject to obligation well and faithfully toree BSW and to use his utmost
endeavours to promote its interests. In their emittlosing Counsel for BSW identified an
e-mail sent from “sales@Balltec.com” to Mr Halsténd“AB” on 3 September 2004. The
writer is thinking about a method of assembling Itladdls on the mandrel, and proposes to
overcome a particular problem by machining “a fimg cut”. BSW ask me to make a
finding that the writer of the e-mail was Mr Larapd to hold that since on 3 September
2004 he was an employee of BSW anything he “deVigatbmatically belonged to BSW.
As | understand it BSW will then claim ownershippairt of Balltec’s technology.

The basis of which the finding of fact is soughtisingle answer on the fifth day of Mr
Emmett’s cross-examination:

“Q: We have an example...... it's just an e-mail sent ®
September to do with pocket details. It has “RegaAkB”. So
that would seem to be the abbreviation for Mr Lanig: that
right?

A: Well 'm presuming so. | can’t remember now. Wias.
yeah, | would think so. Yeah.”

| decline the invitation to make the finding of faought. | do not consider it is warranted.

First, this alleged breach of contract by Mr Lasghot pleaded. The only breach pleaded
against Mr Lang is that he went to work for Balliteaee paragraph 19(1) of the Re-
Amended Particulars of Claim. It is not fair to reafindings of fact and holdings of law
with potentially serious consequences when thesibsis not been pleaded.

Second, the authorship of this e-mail and the 8aamnice of the idea it communicates is not
addressed in the evidence, save (a) by Mr Bacoons&hinchallenged evidence was that
the e-mail was sent by Mr Taylor and (b) by BSWAVgnowitness Mr Halstead who says
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that it was Mr Taylor who went under the guise AB®. Mr Emmett's one answer has to
be weighed alongside that material.

Third, there was no hint in BSW'’s opening (eitheitt®n or oral) that the taper profile on
the mandrel or the authorship of the e-mail comimgnipon it was a matter in issue. The
emergence of the issue is an ambush.

Fourth, the basis on which the question was puttradicted BSW’s pleaded case.
Paragraphs 17(3) of the Re-amended Particulardani(leads that Mr Bacon was given
the abbreviation “AB”.

Fifth, the selected answer does not fairly reflglctEmmett's evidence as a whole. It is
preceded by a passage in which Mr Emmett cleadicates that he does not remember
who “AB” was and that he was not really concernbdud those matters at the time: and it
is immediately followed by the remainder of Mr Enttieeanswer: “ | wouldn’t ... It's a
long while ago”. Mr Emmett’s affirmative answer tine middle (about an e-mail sent to
somebody else and which it was not suggested heséw previously) had very insecure
foundations.

For those reasons | do not make the finding sought.

| find that there was no conspiracy between Mr Emonidr Brown, Mr Taylor, Mr Bacon
and Mr Benson (or between any of them) to injuré\B®y means of Mr Emmett inducing
Mr Brown, or Mr Bacon, or Mr Taylor to break hisntcact. They may each be liable for
their own breaches of contract (if any). But thes mot secondarily liable for Mr Emmett’s
secondary liability for such breaches.

Did Mr Emmett, Mr Brown, Mr Taylor, Mr Bacon and Menson conspire to injure
BSW by unlawful means namely...inducing breach otiady duty?

349.

350.

351.

What this head of claim adds to BSW’s battery dieotpleaded causes of action is
obscure: and in litigation pursued with “the oveimg objective” more in the foreground,
perhaps it would not have been pursued. But itleas, so | must address it.

| have held that Mr Emmett and Mr Brown owed fidurgi duties. The outcome apparently
desired is that BSW may recover from the smallwhat is due from the big fish.

The fundamental question here is whether theraigh s thing as the tort of “inducing
breach of fiduciary duty”. Counsel for BSW assdrattthere is. They go back to the
judgment of Erle J in Lumley v Gy@853) 2 E&B 216 at 232 which is in these terms:-

“It is clear that the procurement of the violatioh right is a
cause of action in all instances where the viotatie an
actionable wrong, as in violations of a right togerty, whether
real or personal, or to personal security, he whacyres the
wrong is a joint wrongdoer, and may be sued, eitiene or
jointly with the agent, in the appropriate actiar the wrong
complained of.”

In OBG [2007] UKHL 21 Lord Nicholls said in the courselos analysis of the Lumley v
Gye tort (at paragraph [189]) that he would leave offem question as to how far the
principle of that case applied to inducing a breafchquitable or fiduciary obligations.
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In my judgment it does not generally apply. WheteEr sitting in the Queen’s Bench

spoke of “causes of action” and “actionable wrongghink he had in mind matters

actionable at law and did not have in mind dutlest tould be enforced in the Court of
Chancery. The original statement of principle doesin my view cover the present case.
Whether as a matter of policy it should be extertdecbver breaches of a fiduciary duty is
a much larger question.

The matter was not extensively argued before melasidll therefore say only what is
sufficient to dispose of this case. | accept thate are cases where there is a contractual
obligation and an identical fiduciary obligationgeto account) in which the inducement
tort has been held to apply to both obligationg:ibuny judgment these do not provide a
sufficient foundation for the proposition that taas a general tort of inducing breach of
fiduciary duty. There are well-developed principleshin equity itself covering accessory
liability (based on knowing receipt and dishonesstistance): in my judgment these address
secondary claims of the type advanced here. Tretegde of these principles led the Court
of Appeal in_Metall und Rohstoff AGL990] 1QB 391 to say (admittedly in the contekt o
a plea of inducement to commit a breach of trustf there was no reasonably arguable
case for the introduction of the tort:-

“The principles of the law of trusts,... are quitdf@ient to deal
with those persons who incite a breach of trustangfully...
interfere with the relationship of trustee and biemay. We
know of no authority supporting the existence @& #tleged tort
and can see no sufficient justification for theraduction of a
new tort of this nature.”

| share this caution. | also note that the viewxpressed in Clerk & Lindsell on Torts {20
edition) paragraph 24-31 that as yet there appatsee no general tort of procuring a
breach of fiduciary duty.

Did Mr Emmett, Mr Brown, Mr Taylor, Mr Bacon and Menson conspire to injure
BSW by unlawful means namely lending assistanaéteach of fiduciary duty?

354.

355.

| have held that each of Mr Emmett and Mr Brown ever breach of fiduciary duty from
the end of June 2004 in respect of three identiiet$ (the Dalia Project, the Kizomba
work procured through Mr Fulton, and the Simianf8age work). Paragraph 10 of the Re-
amended Particulars of Claim pleads that Mr Taylér,Bacon and Mr Benson combined
to injure BSW by the unlawful means of lending s&sice to those breaches of fiduciary
duty.

Secondary liability for breach of fiduciary dutyp®ads on dishonest assistance. The only
plea of dishonest assistance is to be found ingpapé 30 of the Re-amended Particulars
Claim (elaborated in paragraphs 31-33). The caskensa

a) Mr Bacon was an almost permanently engaged comsulta
BSW,

b) In June and July 2004 he charged both BSW and Mné&itrfor
work done;
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C) He made no attempt to contact BSW to ensure thatimg for
Mr Emmett was acceptable to BSW;

d) On 13 July 2004 he told BSW that he was going ke & short
break but in fact he worked for Mr Emmett and faoprober;

e) Mr Bacon knew or strongly suspected or turned adbiye to
the facts (i) that Mr Emmett and Mr Brown were dimgs of
BSW and owed it fiduciary duties and (ii) they w@tanning a
competing venture;

f) An honest and reasonable person would have realisatl
preparing drawings for Balltec was dishonest.

Misuse of BSW’s copyright or confidential materfarms no part of this case. For the
purposes of analysis it may be assumed that MrBaabdown with a clean sheet of paper
and a pencil. It is in my judgment also irrelevemthe claim advanced that Mr Bacon did
sub-contract work for BSW. Whatever the commerg@bd sense of doing so, Mr Bacon
was under no legal duty to enquire of BSW whetlrentight accept work elsewhere: and
his failure to do so is not a badge of dishon€eBlye heart of the case under this head lies in
subparagraphs (e) and (f).

| approach the evidence guided by the summary hef law in Barlow Clowes
International v Eurotrug005] UKPC 37. Liability for dishonest assistamequires either
(a) knowledge that the transaction is one in whighactor cannot honestly participate; or
(b) solid grounds for suspicion which are consdipignored e.g. by making a conscious
decision not to make enquiries which might resulkmowledge that the transaction is one
which cannot be undertaken honestly. Since theme iwindow into another mind the court
is required to draw inferences from what the aktmw, said and did at the time and later
(including what is said in evidence).

Mr Bacon was free to take business from any solB&W did not own him. Being asked
to do work by an intending competitor of BSW did iiself raise suspicion of wrongdoing
and did not involve the turning of a “blind eye”.rMacon knew that Mr Brown had been
dismissed in April 2003 but was taking BSW to cotite did not know that Mr Brown
continued formally to be a director of BSW. He knthvat Mr Brown had difficulties in
working for Balltec, both because Mr Brown usedaéias in communications, and because
Mr Brown was not formally part of Balltec: but thatas explicable by reference to the
existence of restrictive covenants. He knew that Bdnmett had split from BSW in
circumstances of acrimony, but he did not actukltpw what impact that had on Mr
Emmett's general freedom: his belief was that Mrnigtt no longer had any position
within BSW. Mr Bacon did not actually know that Mimmett and Mr Brown remained
statutory directors of BSW. Mr Emmett himself thbugimself free of restraint if he could
establish that the restrictive covenants no longeund him. Whilst Mr Emmett had
probably seen advice to Mr Brown about the dutiesBvbwn owed as a director his own
duties as fiduciary were not clearly brought homehim until the issue was raised with
MMS on 5 July and answered by MMS on 8 July 2004s therefore extremely unlikely
that Mr Emmett himself would have given any hinMo Bacon that fiduciary duties were
a material consideration at any time before (sayul9 2004. It was not suggested to Mr
Bacon in cross examination that Mr Emmett raises igsue of fiduciary duties after
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receiving the advice about them. Actual knowledgetloe part of Mr Bacon that Mr
Emmett or Mr Brown was acting in breach of fidugiduty is not made out.

It would be slightly odd to find that a freelanamuaghtsman should have suspected breach
of fiduciary duty on the part of Mr Emmett when Buwas not clear to the solicitors
actually advising Mr Emmett. But | have been tradbby the possibility that as from 30
July 2004 it may be inferred from the facts (a)tthlx Brown was not formally part of
Balltec and (b) that all communications with himedsa pseudonym, that Mr Bacon had
solid grounds for suspecting a breach of fiductuty by Mr Brown but turned a blind eye
to such because of the excitement of “getting orex 8SW”. But there is an alternative:
and it was that alternative that was put in crosayenation. Adopting the case that had
been put to Mr Bacon in the Manchester Proceedingat was suggested by Counsel for
BSW to Mr Bacon before me was that the topic ofudlsion at the meeting on the 30 July
2004 was “the restrictive covenants affecting Mown” and that “not only Mr Brown’s
restrictive covenants would have been considerdtiaatmeeting, but also the restrictive
covenants affecting other employees”. Given thatwlay the case was put to Mr Bacon
focused on restrictive covenants | do not thinkght to find that Mr Bacon suspected that
Mr Brown was also in breach of fiduciary duty aredilderately did not enquire further.

| therefore find and hold that Mr Bacon is not labor dishonest assistance in the breaches
of fiduciary duty by Mr Emmett or Mr Brown.

There is no basis upon which | can properly find &old that there was a combination
between Mr Emmett, Mr Brown, Mr Benson and Mr Batomnjure BSW by the unlawful
means of Mr Bacon dishonestly assisting in breadfdsluciary duty by Mr Emmett and
Mr Brown.

Did Mr Emmett, Mr Brown, Mr Taylor, Mr Bacon and Menson conspire to injure
BSW by unlawful means namely ...... carrying out frauds?

362.

363.

364.

365.

366.

CPR 16 PD 8.2(1) requires a claimant specificalyset out any allegation of fraud.
Paragraph 10 of the Re-amended Particulars of Cddleges that on unknown dates prior
to December 2004 Mr Emmett, Mr Brown, Mr Taylor, NBacon, Mr Benson and

unidentified others combined to injure BSW “by gang out the frauds ... set out below”.
No “frauds” are set out.

Save in the context of the judgment of Patten &,athegation of “fraud” or dishonesty
crops up only in the context of the use by formmaplmyees of BSW of service companies
in connection with work which they undertook forlBzc.

When Mr Benson left BSW he became an employee litieBa

When Mr Taylor left BSW he used Brolly IT as a seevcompany to employ himself
(under an arrangement facilitated by Mr Benson)cbigracted his services to HBH (or to
Gilmat Engineering Ltd, a company belonging to Mal$tead), but worked for the benefit
of Balltec (who reimbursed HBH). The use of thevgsr company conferred tax
advantages.

When Mr Lang left BSW he used Vector Ltd as a isercompany to employ himself: he
also contracted his services to HBH or Gilmat Eagnmg Ltd but worked for the benefit
of Balltec (who reimbursed HBH).
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When Mr Huddleston and Mr Staveley left BSW theyrkeal for Duxbury Construction
Ltd. (a building company belonging to Mr Emmett'd#ay. It was the evidence both of Mr
Emmett and of Mr Halstead that Mr Huddleston andSt&veley genuinely did do building
work for Mr Emmett and for others. But it is al$wtcase that they did workshop assembly
work for Balltec. As Mr Emmett’s solicitors assetti@ the Manchester Proceedings:-

“[Mr Huddleston and Mr Staveley] worked as subcaators for
Balltec’s clients which Balltec charged for and maaal large
profit.”

When Mr Brown, Mr Benson, Mr Taylor and Mr Lang cammnicated with one another by
e-mail they used pseudonyms. Mr Brown was “Feaiffesd”, or “FF” or “REPA” (which
stood for Robert Emmett’s Personal Assistant). Myl®r was “AB” or “Eng01”. Mr Lang
was “Albert Black”. This manifests a desire to cealcbut does not in itself constitute a
legal wrong. The question is: what state of mindglib evidence?

Mr Benson gave evidence as to what lay behind thesmgements. The participants did
not believe the restrictive covenants to be vdlithey may have been advised that this was
so: but there was no waiver of privilege in relatio the advice given.) Mr Marshall QC
objected to reference to legal advice in thoseuonstances. | have therefore approached
the issue simply on the basis of whether Mr Bersenidence about his belief and that of
others was credible, having regard to the maténet is available. That material includes
assertions by solicitors instructed by Mr Bensod atiers in open correspondence that the
restrictive covenants were too wide and unenforlegaliVvhat Mr Benson and the others
feared was not enforcement of the restrictive camén It was fear of the process that each
of them would have to go through before a courtlhtbht the restrictive covenant was
unenforceable, a process that could be funded fhendeep pocket of BSW and Mr Suttie,
but which would exhaust their own resources.

In my judgment it is not “fraudulent” for a formemployee who has doubts about the
enforceability of the non-competition covenantsis contract so to arrange his affairs as
to minimise his exposure to attack by his formerplyer and to maximise the tax

advantages available to him by the interpositiomaadervice company. (Such a device
might be wholly ineffective: but the issue is whatsomeone who employs it is dishonest).

BSW were suspicious. BSW knew (from the minuteshiwihich they had been provided
by Technip on 22 September 2004) what Balltec wasg] that Mr Emmett, Mr Brown
and Mr Halstead were behind it, and that they eggddormer BSW employees. BSW
knew which employees had left its own busineshéferiod leading up to 7 September
2004. BSW employed private detectives to take pjragchs of Balltec’'s premises and to
record who went in and who came out. BSW wrotiéstiormer employees.

On 14 March 2005 Mr Emmett telephoned BSW'’s salisitand spoke with Mr Fitzpatrick
to request him to desist from writing to Mr Bensaimd others. Mr Fitzpatrick’s file note
records Mr Emmett saying that “those individualsrevaot working for Balltec and had
nothing to do with Balltec” and that “Mr Brown wasthing to do with Balltec”. In answer
to an enquiry who did work for Balltec Mr Emmett nscorded as saying “me and me
only”. Mr Emmett disputed the accuracy of this filete: but | see no grounds for treating
it as other than accurate.
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After some equivocation Mr Emmett also acceptedrass-examination (as he was bound
to do) that it was untrue to say that Mr Bensord(ag implication Mr Taylor and Mr
Lang) had nothing to do with Balltec: and it wasi@ty untrue to say that Mr Brown had
nothing to do with Balltec.

In the Scottish proceedings which BSW commencednagdr Brown, Mr Brown also
denied in evidence given on 21 February 2005 amyiwvement with Balltec. When he was
referred to the minuted meeting with Technip in t8egber 2004 he said that he had
attended those meetings as “a courtesy” and aav@uf’ to Mr Emmett and to assist him
with his hearing deficiency in conversation witteRch people. That was not a true account
of why he was there.

| find that both Mr Emmett and Mr Brown concealad participation in Balltec and did so
pursuant to strategy agreed between them. As Ms@enbserved in his evidence “deceit”
is a strong word: but in my judgment it is propealyplied to the conduct of Mr Emmett
and Mr Brown. It is not said that the deceit, ashsitaused compensatable loss to BSW.

| should note ( because some reliance was placed oy BSW) (a) that on 31 March
2005 solicitors instructed by Mr Lang and Mr Taylerote to say that although they had
been seen at a building occupied by Balltec thengwarrying out project work preparing a
workshop with specialised test facilities to be edrand operated by Gilmat Engineering
Ltd; (b) that on 15 April 2005 the solicitor comfied the connection with Gilmat but also
accepted that Mr Lang and Mr Taylor also did wask Balltec: (c) that on 15 April 2005
the solicitor confirmed that Gilmat did test prothuproduced by Balltec as part of its
business but that Gilmat did not trade in the saosness as BSW. It was said by BSW
that this was deceitful concealment of Mr Lang &rdTaylor’'s connection with Balltec. If

it was (and the true position in March 2005 wasexgilored in evidence) it does not seem
to me to lead to any actionable claim in deceit.

| find and hold that no “fraud” has been provedm@aleceitful untruths were told: but they
did not cause compensatable loss to BSW. Mr Bend&m Taylor, Mr Lang, Mr
Huddlestone and Mr Stavely were doing what theyewawfully entitled to do viz. to work
directly or in directly for Balltec.

Nor do | find that there was between Mr Benson,Tdylor and Mr Bacon a conspiracy to
injure BSW by means of the commission of “fraudpbn BSW.

Did Mr Emmett, Mr Brown, Mr Taylor, Mr Bacon and NBenson conspire to injure
BSW by unlawful means namely carrying out a frandhe Court? Did Mr Emmett
and Balltec procure the judgment in the disclosapplication by the deployment of
false and fraudulent evidence? Ought the judgnebetset aside?

379.

380.

This claim relates to the disclosure proceedingadpint in 2005. The first head of relief
sought in the Claim Form in the present proceed{agsamended on 5 March 2013) is that
Patten J's order of 11 April 2006 should be sedesind that Balltec should repay the costs
it has recovered. The third head of relief soughhat Claim Form is that Mr Emmett, Mr
Benson and Mr Bacon should pay damages for a a@amgpio injure BSW “by fraud
(including fraud upon the court)”.

The following principles govern my approach to timelerlying claim:-
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a) It must be clearly proved that a judgment (in thespnt case,
dismissal of the pre-action disclosure applicatiand a
favourable order for costs) has been obtained wihiahfor the
fraud of one parties, would not have been obtaipn&tbwer v
Lloyd (1877) 10 ChD 327 at 334):

b) BSW must establish that Mr Emmett gave his evidancthe
disclosure proceedings without honest belief in tiaéh of his
statement at the time when he made _it (RBS v Highla
Financial Partnerf2013] EWCA Civ 328 at [106]):

C) The relevant conscious and deliberate dishonesst beicausative
of the judgment given and order made by Patteibidl){

d) What has to be assessed is the impact of the @mlatenv available
on the evidence supporting the original decisibi];

e) The allegation of fraud has to be pleaded withghsicularity
required by CPR16.4 and established by evidendbeofuality
appropriate to the seriousness of the charge.

The section of the Particulars of Claim (as amerated?7 February 2013) which deals with

“Judgment obtained by Fraud” begins with a groupafagraphs which plead that BSW

was induced to take no action by reason of sonegedlly deceitful statements. | need not
consider those in this part of the judgment. Threedhien pleaded is that in the disclosure
proceedings Mr Emmett made a witness statemenhiahvhe said

a) That he had not undertaken any design work fort@&aNvhilst
still a director of BSW;

b) That all design work had been undertaken by hirar&0 July
2004 and had been undertaken from a clean sheepef;

C) That he and Balltec did not have any of BSW’s plans

d) That Balltec did not use BSW'’s drawings or “pigggkiaupon
BSW'’s approvals.

It was alleged that this evidence was false antdNltfeEmmett knew that it was false “for
the reasons set out above” (which are not cleddwtified, but would appear to relate back
to allegations in paragraph 15 of the statementasie that certain drawings had been
prepared on 19 June 2004). Key amongst the fugpiheiculars are allegations that Mr
Emmett admitted in the course of his evidence m Manchester Proceedings that his
evidence in the disclosure proceedings was faldetlaat he had in fact undertaken design
work in July; and that Mr Bacon had admitted in Manchester Proceedings then he had
undertaken design work in May or June 2004 andpnaduced a drawing reflecting design
work on 19 June 2004. The latest amendment addeallegation that Mr Emmett or
Balltec had in his or its possession or control 8WB computer containing 1387
confidential drawings, and had also got confidémtrawings copied by Mr Bacon onto his
computer and used by him in his design work foitBal
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It is necessary to consider what case BSW advainctiet disclosure proceedings; to look
at what Mr Emmett said in response to that casse¢owhat the facts were; to consider (in
the light of what Mr Emmett said and how thingsuatlly were) whether he was dishonest
and fraudulent in the ways alleged by BSW; to séether he and Mr Benson and Mr
Bacon conspired together to commit any such framnd; then finally (if necessary) to see
whether any such fraud in fact brought about tldgioent of the Court.

BSW had identified some external visual similagtieetween its mooring connectors and
those actually being supplied by Balltec, but idHaeen entirely unable to inspect the
internal aspects of the design of those actualymisd It suspected that the internal design
copied BSW’s products or infringed its patents. BSWight disclosure of Balltec’s design
drawings, accreditation correspondence and the ingpopnnector or subsea tool supplied
or intended to be supplied in relation to five speddalltec bids or contracts. They were
the Dalia Project bid (which BSW won, so that Badlimade no actual supply); a pipeline
recovery tool design tested on 29 September 20pBeafollower tool supplied in October
2004; and a mooring connector supplied to Intermaithe end of December 2004.
Information was also sought in relation to a tesphotographs of which were displayed at
an exhibition in May 2005.

Patten J identified BSW's case in these terms:-

“[BSW says that] Balltec has infringed the unregistl design
rights of BSW in its products by selling productshigh
incorporate identical design features; that it hakinged
BSW’s copyright in the design drawings for its puots by
copying these drawings and using them in orderbi@in the
certification of its own products; and that it haginged two of
BSW'’s patents”

He noted that the infringement claims in relation“design right” and “copyright” were
based largely on the shortness of the interval éetwMr Emmett ceasing to be a director
of BSW and the subsequent certification and manufacof a pipeline recovery tool in
September 2004. So far as the patents were cond38&V adduced no evidence to show
how Balltec’s products could infringe one of theamd the other related to a sub-seal
mechanism which Balltec’s evidence demonstratedneasised in the tool for which BSW
sought disclosure of the design drawings.

It is important to make three observations aboist tase. First, to emphasise that BSW'’s
case was that the produdtgended to be supplied or actually suppliedpied BSW'’s
products or infringed its intellectual propertyhig (the patents being identified and the
claimed design rights being intentionally left umfwulated). Mr Emmett was not being
called upon to answer a case directed to everylg@bphe every product across the whole
of the product range. Second, the word “design”d&ariable meaning; it might mean an
idea or concept, or a drawing embodying an ide&aorcept, or drawing embodying a
workable idea, or a general layout drawing showihg interrelationship between
components which are not themselves drawn in dedaib detailed production drawing
from which a sub-contract manufacturer could preparpiece of work; and no doubt
sundry other shades of meaning. The term “desigms mot used with a single consistent
meaning in the Manchester Proceedings, the disdgswceedings or in this action. Third,
since the disclosure proceedings BSW has not pdraog case of patent infringement, has
completely abandoned any claim based on breachiegign right”, has abandoned very
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significant parts of its infringement of copyrigtiaim and has succeeded on a part of its
copyright claim which concerns a body of drawingsgély unrelated to the products
supplied or intended to be supplied by Balltec dfick complaint was made in the
disclosure proceedings. The case it now pursuedotsthat for which BSW sought
disclosure.

What Mr Emmett said in paragraph 11 of his witngiasement dated 2arch 2006 in the
disclosure proceedings was:-

“From February to July 2004 | was involved in thghaaval of
being forced to leave BSW ... | was not working osiges for
Balltec or any business intended to compete withVBS. We
only started working on designing mooring connextand
pipeline recovery tools for Balltec or any busingggnded to
compete with BSW after Balltec was incorporated2@nJuly
2004. We worked from first principles. That is whabrking

from a clean sheet of paper’ meant...... ”

This evidence is quite clearly directed at and e to working on “designs” for Balltec
(or for any other business intended to competed @m the context of the disclosure
proceedings and the evidence to which Mr Emmett rea$ying) related to designs for
mooring connectors and pipeline recovery toolsalinot fairly be read as evidence that
Mr Emmett “was not working on...any business intendeccompete with BSW”. The
disclosure proceedings were about misuse of itel property rights not breach of anti-
competition restrictions: and that was what Mr Erttmeas addressing.

Insofar as BSW allege that Mr Emmett has admithed this evidence was wrong (and so
may be taken to have admitted that it was givem @onsciously and deliberately dishonest
way) | reject that case.

In the Manchester Proceedings Mr Bacon gave wrdtedence to this effect:-

“I created together with Mr Emmett a new backwala@tking
mechanism which locked the receptacle to the balb.glt was
created from a blank sheet of paper and recreatzngpletely
new design of mooring connector. We had to enshia¢ the
design did not infringe BSW’'s designs.....the locking
mechanism was conceived and created by myselfd&omeme
Halstead was involved at all and | have the drawitogprove it.
After initial conversation with Robert Emmett, | sveasked with
developing the new mooring connector. | worked Igobe my
own in my French office developing the system... \tédha copy
of the first iteration of the design: this does motlude the
fallout mechanism, but clearly shows the backwardkihg
mechanism... the initial drawings created on 19 J20@4 at
9:48 AM.”

Mr Emmett was pressed with the proposition that Bécon’s first drawing showing a
‘design’ was produced on 19 June 2004: and althdwegivanted to stick to his answer that
there was no design work until July he was brolgitk to the date on the drawing and to
the evidence Mr Bacon based upon it. He was thet#o Mr Taylor’s resignation from
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BSW, and then to the meeting with Mr Halstead at lleginning of July, but the line of
guestioning diverted to Mr Emmett’s visit to Mr Racin France in July:-

“Q: Now when you went to France you say that wagmwiiou
had a discussion with... that was to see Roger Baaanit not?

A: Correct

Q: And whatever else you say about Mr Bacon’s ewee that
was a meeting at which you were discussing thegd@si

A: Correct.....

Q: So in the first week in July you were discussilegigns that
are very detailed lengthy meeting with Mr Bacorrrance?

A:Yes

Q: Why then did you tell Mr Justice Patten thatwark was
done until after you had resigned as a directd3®¥V?

A: Maybe | just got the wrong dates.
Q: Pardon?
A: | got the wrong date.

Q: Forgive me, that was your evidence on oath leetioe court
in proceedings back in 2006.

A: Yes. | honestly thought | had not done any dasig....

Q: So it follows that your evidence to Mr Justicaten is false
or what you are saying today is false.

A: About the patent, yes, | must have been, yes.
Q: Well which is it?

A: The evidence | gave to Mr Justice Patten museHhaeen
wrong....... All | can say is | had design work befahe 23"
July.”

390. The most that can be said about that passagetiMtiammett was acknowledging that he
had made an honest mistake. But now the factsraeoerkit does not seem to me clear that
he was making a mistake. The products which were actusilpplied by Balltec and
referred to in the disclosure proceedings westdesigned during the July visit in France.
The key differentiating feature (the backwards lngkmechanism) derived from an idea
that came into being on 30 July 2004 (but was notkable) and was developed into
workable form in January 2005 (as | explain furtbetow). What had happened in July
2004 was that there was discussion between Mr Bawwh Mr Emmett as to the
desirability of eliminating some of the pocketsthe mandrel. This would enable the
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mandrel to be as short as possible, and wouldtr@swd saving on material costs and
weight, which are obvious design targets. But thgdt could only be achieved if an
assembly procedure could be developed adaptedatacdmfiguration: and Mr Bacon was
left to explore possibilities, doing a “General &mgement” drawing showing what the
mandrel would look likef the target could be achieved. | do not think thasimecessarily
be viewed as Mr Emmett “undertaking design workBatltec” relevant to the infringing
products of which BSW complained, such that Mr Eriisevidence that he was not prior
to 23 July 2004 working on designs for Balltec amdy started working on “designing”
mooring connectors and pipeline recovery tools Bafltec after 23 July 2004 must be
regarded as consciously and deliberately dishonest.

In reaching this view | have not overlooked thet fdc Bacon actually did some drawings
on about 8 July 2004 in connection with the Dalid bwhich “bid” did not, in my
judgment, result in an offer to supply Dalia witliyamooring connector that existed or had
actually been designed). Mr Emmett knew of thesavirgs because they were sent to
Technip on 27 July 2004: but there is no evideheg he knew upon what date they had
been commenced or how they had been prepared. Matem his view these were
“layouts, not designs....[d]esigns are a differemidhfrom a layout”. This is not sophistry.
The drawings are described as showing the “genamangement” of the mooring
connector and the female docking receptacle: thely &ny design detail i.e. they do not
describe any of the components comprising the “géremrangement” or give any clue
how they work. They are correctly described by Mrrett as “conceptual or illustrative”.
Prof McFarlane said of drawings of this type theyt were “the most basic kind of sketch
which uses blocks of material to represent whese@ndary lock and other components
would go”.

Insofar as BSW still seek to advance their caseNm&Emmett’s evidence was consciously
and deliberately dishonest because there were ngavdating from 19 June 2004 showing
the products which Balltec produced (as pleadegbjekt that case as unsustainable.

The drawing (numbered 515668, and called “The BREConcept Layout”) prepared on
a prototype template created on 19 June 2004, amdhwshows the (unworkable)
secondary lock, was produced on or about 4 Augd84 Zollowing the production by Mr
Halstead of rough concept sketch on 30 July 20G#. ffom being consciously and
deliberately dishonest, Mr Emmett's evidence (ifdedsed to designing mooring
connectors containing a novel differentiating feajwas true.

BSW then ran an unpleaded alternative. The exjeitdDearsley and Mr Bartle) agreed
that drawing 515668 was itself created from a ¢ddled “NEW_BBF.dwg” which itself
incorporated part of a file called “Brem_3_sectiwyg”, which in turn was created directly
from a modelling file called “515661.iam” (whichsélf incorporated a number of sub-
assembly CAD drawings). BSW sought to argue @ ih would be possible to cut and
paste material from one file to another: (ii) thiayou use Mr Bacon’s timesheets and
assume that the relevant computer files were opeallf of the claimed working hours then
work on the files must have been done before 2¢ 2004, (iii) that if you look at Mr
Bacon’s bank statements somebody bought petrolatésBead resulting in a debit entry
being made on 2 August 2004 and someone made aepaynto a bank at Accrington
which resulted in a credit entry on 3 August 2004 if that person was Mr Bacon then he
could not have been working in France to produdeaaving on 4 August 2004.
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| do not accept this speculative reconstructiomstFiit ignores BSW’s own witness’s
evidence that the first novel concept only occuteeddim on 30 July 2004. Second, BSW’s
own CAD expert Mr Dearsley acknowledged that he Fadhd no files which could
provide a source for such a “cut and paste” opanaflhird, it overlooks the fact that the
experts were agreed that the modelling file “515&64" was created using Inventor 9, that
the metadata showed that no previous version aritor had been used in relation to that
modelling file or any of its constituent parts, athgit Inventor 9 was first used on the
system on 23 July 2004. Fourth, the balance ofethdence was that file “515665” had
been created on 28 July 2004 (BSW's expert Mr Dewrsltimately accepting that the
view contained in his report that it must have berated before 22 July 2004 was wrong).

Further it is right to record that the Balltec puats that BSW was saying in the disclosure
proceedings were copied from it (in order to susthe disclosure application) were not
designs derived from drawing 515668 at all. | agaclhaving examined the drawings and
considered the expert evidence of Mrs WassermaB$®W and of Professor MacFarlane
for Balltec) that 515668 led to a dead-end. Theosdary locking mechanism which
featured on the mooring connectors actually sudphge Balltec to Intermoor was, |1 find,
the result of several unsuccessful iterations eflihsic idea, each of which strove not to
copy BSW’s designs. | will give a short accounttio¢ key development process. There
was Mr Halstead’s original suggestion (made atntieeting on 30 July 2004). This led to
drawing 515668. This concept was abandoned. Thaeethen a proposal by Mr Emmett
on 6 October 2004 for the secondary lock to usedge system using a split collet acting
in one direction (instead of balls in a taper). isTvas overtaken by a proposal (again
originating with Mr Halstead) on about 10 Octob802 to revert to locking the mandrel to
the ballcage but this time using ratchets in thmsdary locking system. This in turn was
abandoned in the light of a proposal by Mr EmmatRa October 2004 to use a split taper
collett acting as a wedge, but this time actinthim opposite direction and now locking the
mandrel to the receptacle again. There is no dthaitthis was a real technical departure
and operated on different mechanical principlesut Bhe secondary lock that was
eventually incorporated into the mooring connectemtially supplied by Balltec and that
were referred to in the disclosure proceedings avdsvelopment of a yet further idea that
Mr Emmett had on 17 January 2005 and recorded sketch drawing in relation to the
very connector to be supplied to Intermoor (androther client called Rowan Midland):
wedges were abandoned in favour of balls again,imuerms of mechanics the balls
operated as non-jamming wedges and not in the saayeas in the “ball and taper”
technology. His idea was incorporated into a desiiggwing by Mr Bacon on 19 January
2005. Mr Bacon then further modified this idea bplacing the taper with a groove. From
this summary of much detail a clear picture emergey suggestion that Mr Emmett had
his key inventive ideas whilst still a director®$W and recorded them on a drawing dated
19 June 2004 which was then the foundation of 8alt successful technology could
hardly be further from the truth. His denial ofsltase in the Manchester Proceedings was
plainly justified.

| have so far dealt with the secondary locking naaitm. Complaint was also made in the
disclosure proceedings about pipeline recoverysto8b far as concerns the designs for
them, they date from 27 July 2004 as regards layand as regards detail they date from
23 August 2004 (for the 26 inch version) 19 Septen®004 (for the 20 inch) and 12
October 2004 (for the 4 inch). All these datesafter Mr Emmett ceased to be a director
of BSW.
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In BSW'’s expert evidence there emerged an issughath there was no hint in BSW'’s
pleadings. Mr Dearsley expressed the opinion thane examined the file path of file
515667.iam (a Balltec assembly drawing for a stethttzol section which is admitted to be
an infringement of BSW’s copyright) it disclosedpéaedencies on BSW references and
was “virtually identical” to a BSW file. He exprext the same opinion about file
515654.iam and 515655.iam. Counsel for BSW subhait this is a “shocking finding”
which “completely undermines any protestations thatDefendants started with “a clean
sheet of paper”......

| do not accept that submission. | will assumé Ma Dearsley’s opinion is correct. No
attempt was made to relate the files upon whiclexgresses an opinion to any of the
products upon which BSW based its assertion of iogpy the disclosure proceedings or
to demonstrate what part the BSW files could haegqu in the actual design process.
The allegations were not put to Mr Emmett in cresamination. No attempt was made to
demonstrate that when he gave his evidence iniflododure proceedings he actually knew
how Mr Bacon had created files 515667.iam, 515654 and 515655.iam but consciously,
deliberately and dishonestly made the statememthth@and Mr Bacon had “worked from
first principles”.

Insofar as BSW seek to say that Mr Emmett’'s evidenas deliberately and consciously
dishonest because he asserted that the Balltec‘tearked from a clean sheet” and did
not have BSW's plans, | reject that case.

| find on the evidence that Mr Emmett did work fr@rclean sheet of paper in relation to
the Dalia Project connector and in relation to¢banector supplied to Intermoor. There is
no satisfactory evidence to establish that in i@ato the pipeline connectors Mr Emmett
used BSW'’s plans. In order fairly to address BS\&se it is necessary to comment on
three further matters.

First, Mr Emmett now admits that during the relevpariod (2004-2006) he had at his
home an old computer (dating from the earliest daly8SW) operating on MS-DOS
which held very early AutoCAD drawings which coubdt be transferred to other IT
media. So these were BSW drawings or models. He ledsl in his personal possession
another computer on which Mr Brown worked. Thesmpoters were used in August 2004
to create some drawings for Balltec. Mr Emmett aekedges that he accessed this
material on various occasions from September 20@tyded in particular November 2005
and December 2005 (a few months before his evidenttee disclosure proceedings). He
says that he did so in order to check for “pridt Br connection with patent issues both for
Balltec and to assist others: and he denies thackessed these old drawings for the
purpose of developing the new technology. It isaclihat screen shots were taken and
some “jpeg files” were copied to Balltec’s servbut | find that this was done by Mr
Taylor (not Mr Emmett). This accessed materialteglgprincipally to a product that was
never produced by Balltec and was not in issuehen disclosure proceedings: its only
relevance might have been that the autoswage ailddctube handling tools were
configured in a way that permitted their assembiyh@ut pockets, and someone may have
been looking at them for comparison purposes. Saintlee drawings have “last modified”
dates post-July 23 2004. Files of some of the nsodere clearly circulating within the
Balltec team. BSW submits that in the light ostMr Emmett’s evidence in the disclosure
proceedings that he did not have any of BSW'’s piafia palpable lie”.
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The evidence given by Balltec’s solicitor in thesaosure proceedings (and which Mr
Emmett confirmed) was that

“They ... came up with different designs. The aboesigns
were created from blank pieces of paper. Mr Emianadt Balltec
did not have any of BSW'’s plans. Mr Emmett has axy@d to
me that they set out to make a new design which mase
effective from blank the sheet of paper”

The statement that Balltec did not haamy of BSW'’s plans was inaccurate. | accept the
evidence of Mr Emmett that the files on his compitgere not used by him (or by others
to his knowledge) to develop the technology exmloire the Dalia Project bid and later

developed in the Intermoor connector bid. | am satisfied that the inaccuracy was

brought about by any conscious and deliberate desty on the part of Mr Emmett.

Second, it is now acknowledged that when he terathais business relationship with
BSW in July 2004 Mr Bacon did not delete from h@amputer all material used in the
course of doing BSW’s work. Mr Bacon admitted thatused some of “the designs” to
save time because he was working on his own (thaugh not clear to what specific
designs he was referring and in connection withtwiak), but was insistent that he did
not tell Mr Emmett that he was doing so. Mr Emnggtve convincing answers that he was
unaware how Mr Bacon had produced the drawingsrbpaped for Balltec. Mr Benson
gave convincing evidence that Mr Emmett was apg@atediscover in 2012 that Mr Bacon
had copies of some BSW drawings on his back-up CBccept this evidence of Mr
Benson, Mr Bacon and Mr Emmett. If, in his depiotaf the ideas which Mr Emmett had
developed from first principles and on a clean slofepaper, Mr Bacon used some of
BSW’s material because it was quicker and easidobteo then Mr Emmett was not aware
of this. The evidence which Mr Emmett gave in thecldsure proceedings was not
deliberately and consciously dishonest.

Third, in Re-Amended Particulars of Claim produgedecember 2012 BSW alleged that
Balltec and the other defendants had infringed@aisyright in respect of 1486 works. The
alleged infringements were set out in a numbeitefraatives: the defendants were said to
have *“reproduced” or *“authorised or procured theraeduction” or “issued ...or
communicated to the public” or “possessed... in tharge of a business...articles that
they...had reason to believe were infringing copid¢s’response the Defendants said that
they had no wish to possess use or in any waywidakpecified items of which complaint
was made, and were willing to undertake permandotgrase or destroy those items and
(whilst maintaining the BSW was not entitled to aeer anything in relation to those
items) to submit to an enquiry as to damages. Budgequently agreed to admit liability
for copyright infringement as alleged in relation those items. But they denied
reproducing or authorising the reproduction of dregs and models of mooring connectors
(item 67 of the specified works) or pipeline reagvéools (items and 70 to 74 of the
specified works) and that they had any reason teusethat their own drawings were
infringing copies. BSW discontinued its claim ifdat&n to those items, but reserved the
right to argue that they were copies. BSW arguettfeadmission fixes the defendants (in
particular Mr Emmett) with guilty knowledge in resy of all the admittedly infringing
specified works: and since they have admitted yuihowledge the assertion in the
disclosure proceedings that Mr Emmett started withean sheet of paper and did not have
any of the plans
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“..palpably was a lie. The admitted infringement§ the
copyright attest to that lie.”

| do not accept the submission. Mr Emmett has madeitted that his plans of mooring
connectors and pipeline tools (the products whedtured in the disclosure proceedings)
infringed BSW'’s copyright. That was what his evidenn the disclosure proceedings was
directed towards. | have accepted his evidencestnér as he was concerned he designed
them from first principles and a clean sheet: ifthe depiction of his ideas others drew
upon existing sources to complete the drawing ttheyso without his knowledge. The
admission in the pleading is quite insufficient demonstrate that Mr Emmett was
consciously and deliberately dishonest in his ewigein the disclosure proceedings.
Moreover, it is directed to what is the state obwitedge in 2012: not what was the state of
knowledge in 2006.

In so far as BSW seek to say that Mr Emmett's ewsdewas deliberately and consciously
dishonest because he did not acknowledge (as hehawes known) that the certification of

the Balltec tools “piggybacked” onto BSW’s docungenk reject that case. It was not
pressed in argument: but nor was it abandoned.

So far as concerns certification of the produttnded to be supplied to Technip for the
Dalia Project is concerned, the facts | find aresth The Dalia Project product itself had
not been designed at the date of the bid (eithez duly or 27 July 2004) although Balltec
did not disclose this to Technip, asserting onbt tloptimization” was still required. That
is why Balltec was never in a position fully to deke its product to Technip in answer to
Technip’s August 2004 request. No workable secondacking mechanism had been
developed by the time Technip came to discuss ttie in September 2004. The first
workable iteration occurred in October 2004 (when Bmett had the idea of using a
wedge, in the form of a split taper collett, toleme the ball in the secondary lock). So no
certification of “the product” could be obtained taat time. In progressing its bid on 7
September 2004 all Balltec could say to Technip was

“BV classification approval in principle anticipateto be
received this week. Baltech to confirm when approgeeived.
Final type approval from BV estimated to be avdédaiy end of
October.”

Statements by Balltec to this effect were basedufsocontact with Bureau Veritas. The
documents disclose that on 30 August 2004 Mr Emheatte-mailed BV seeking approval
in principle for the specific Dalia Project tooleof type approval for Balltec mooring
connectors generally). Such approval would be abthbnce a finite element analysis had
been undertaken to assess the stresses and fifeegoepart of the connector, the key part
being the female receptacle. Mr Emmett informed-BV

“Please note Balltec has commissioned a full-statigue test
program on the Balltec BREM mooring connector ViRV in
Oslo. Given the similarity of materials and testgmaeters it is
not expected that the outcome of testing will iéedent to the
report attached.”

The report attached a copy of fatigue testing “mnilar grip arrangement and material”
which had been undertaken by BSW and which wasfigpdocument downloadable from
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BSW'’s website. DNV in Oslo did conduct a fatigustten the female part of the BREM
mooring connector on and it produced its reporil®rOctober 2004. The male part of the
connector (containing the secondary lock that wiilisoging developed) was not tested or
certified. The certification of the female part wafsno value because Balltec did not win
the bid for the Dalia Project. There was no “pigagking”. Mr Emmett’s evidence was not
false (let alone dishonest).

For these reasons (and also having regard to tgettvege various challenges were put to
him in cross-examination) | find and hold that Mmiaett did not give fraudulent evidence
in the proceedings before Patten J. There is nsoreto set aside the judgment or to alter
the order for costs which the judge made.

Had | entertained doubts about Mr Emmett's evideheeould have had to go on to

consider what influence it had upon the outcomehef disclosure proceedings. On that
matter | would briefly observe that BSW lost itgapation because of the deficiencies in
its own evidence (rather than because of the gtneofyBalltec’s evidence. As Patten J
referred to “uncorroborated statements of impressamd to “a theory ... unsubstantiated
by reference to the evidence of any experiencemjaes” and to “a lack of focus at least
in relation to the design rights for which proteatis sought”.

Further there was simply no evidence (indeed | ickensho justification for even pleading)
that the giving of allegedly dishonest statementthe disclosure proceedings came about
as the result of a conspiracy between Mr EmmettBktrwn, Mr Taylor, Mr Bacon, Mr
Benson and others whom BSW could not identify (s@egraph 10 of the Particulars of
Claim). Mr Bacon and Mr Brown had both parted compaith Mr Emmett by the time of
the disclosure proceedings. There was no eviddrateMr Emmett had agreed with any of
the named persons the content of his instructiorZatltec’s solicitor or the content of his
own witness statement, or that there was causpéitecipation by anyone else.

Had | found fraud on the Court to be established@mnder of Master Bowles of 26 April
2012 required me to assess damages. The assegsomads was not addressed at trial. |
would have had no difficulty in ordering repayméntBalltec to BSW of the costs which
BSW was ordered by Patten J to pay. But | wouldeHaad real difficulty in deciding what
(if any) sum should be paid as damages in resdeBiSoV’'s own costs. BSW included
some redacted fee notes from Counsel and sométaddidills amongst the 40 odd lever
arch files of papers (and added yet more duringhé®ing): but these were not the subject
of reference, exposition or debate, and no evidevaled addressing this head of loss. It
was not clear when or if the bills had been paidctfinding is impossible. If the
assessment of the loss becomes material it wik hawe referred to an enquiry.

Did Mr Emmett, Mr Brown, Mr Taylor, Mr Bacon and NBenson conspire to injure
BSW by unlawful means namely.....concealing breaufdisty?

414.

Paragraph 10(4) of the Re-amended Particulars afmCkontains an allegation about
concealment of breaches of fiduciary duty and/ontiaxt by deceit. These seem to me but
a repetition of the allegations of “fraud” made paragraph 10(3). With those | have
already dealt and | shall not consider this claimtHfer.

Did Mr Emmett, Mr Brown, Mr Taylor, Mr Bacon and NBenson conspire to injure
BSW by unlawful means namely infringing copyright?
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It is necessary to begin by identifying the allegefdingement of copyright. This in turn
involves identifying what was in issue and whatdmitted. This process will establish
what acts were unlawful. The question can then ddressed (if it remains relevant)
whether there was a conspiracy between the namsdnzeto injure BSW by means of
those admitted infringements.

Schedule 1 to the Re-amended Particulars of Clait® & number of works in which it is
alleged copyright vests in BSW either at law orenuity. They naturally fall into five
categories (but are not so divided up in the plegg)i Category 1 consists of operational
documents, such as the quality assurance manuahartechnical proposal to which | have
already referred. It covers items 1, 6, 8, 78 —anfl 81. Category 2 consists of some
drawings found on Mr Emmett’'s old computer: thoseied for the trial date from 1994
and show the fine machining detail of small companarts of an autoswage (such as the
dimensions of an inner taper or of an outer tap@f @ spring housing). This case has been
about mooring connectors and pipeline tools: naualautoswages. (An autoswage is a
pipeline connector. | was told that Balltec did nzanufacture them). The category covers
items 9 to 23. However, item 9 itself consists 887 drawings. Category 3 consists of
models and drawings for a receptacle and trunnitve female part of a mooring
connector): they appear to date from 2001. Theskide the items that were copied for
Balltec’s submission on its Kizomba bid (*515654The category covers items 24 — 30,
45 — 54, 69 and 75 — 77. Category 4 consists ofeflsddr an autoswage assembly, which
appear to date from 2003 and to have been prejyrddr Taylor. The category covers
items 55 — 65. Category 5 consists of models aadidgs for a nose cone and a standard
tool assembly. These date from 2002 and were ctdgtéVir Bacon. The category covers
items 66, 68 and 80.

Paragraph 42 of the Re-amended Particulars of Qbdéads that each of the Defendants
has reproduced, or authorised or procured the deptmn of, the whole or a substantial
part of each of those works. Paragraph 43 alldggiseiach of the Defendants has possessed
in the course of a business articles that he knetad reason to believe were infringing
copies.

In the third version of their Defence the Defendanticated that they had no wish to use
any of the items in category 1 to category 5 ingkisand offered to submit to an
injunction. In the fifth and sixth versions of th&efence the defendants added:-

“For the avoidance of doubt, the Defendants adaiillty for
infringement of copyright as alleged in relatiorthiose items”

In my judgment this means that each of the Defetsdaas admitted liability for infringing
copyright in each of the specified works in eachhef alleged ways. But so far as | can see
from the evidence so far adduced it is doubtfuktlkr the items in respect of which
admissions of infringement have been made weree(f@avthe Kizomba copying) of any
commercial significance.

On 21 February 2013 BSW discontinued its claimsrafation to all other items on
Schedule 1. BSW “reserved the right” to questiofit8as witnesses on the footing that
certain products were copies.

In the result the only issue is as to the termghefOrder resulting from the state of the
pleadings.
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422.

423.

424,

Before leaving the topic of copyright | should death one issue raised in the BSW’s
expert evidence and in closing but not related g pleaded issue. In the Re-amended
Particulars of Claim BSW alleged (and in its fils@fence Balltec admitted) that Balltec’s
model “515660” infringed BSW’'s model “220478.ipt'This is a model of a component
part of the nose-cone on a mandrel. What was ramstiee expert evidence on 12 February
2013 (but not reflected in any amendment to thagiteys) was whether Balltec’s model
“515660” was then itself copied into model “5156p6¢. It was agreed between the
experts that there was no electronic link. What waisl is that the representations were
visually very similar, and that there must haverbeepying by eye (that “515664.ipt” was
“based upon and referenced the earlier work”) beeatli you calculated the volume of
model “515664.ipt”" it was all but the same as tb&ume of model “220478” (a difference
of 0.78%) and that if you realigned a screw thréreh they could be made the same.

| decline to make any finding which “hangs in th€ and is unrelated to any pleaded issue
or any claim for relief.

The final issue arising on BSW'’s pleaded case isthdr the admitted infringements of
copyright evidence a conspiracy to injure BSW. It understand why this argument is
pursued. Seeking to establish secondary liabilityene each and every one of the
defendants has admitted primary liability for tldentical loss strikes me as “overkill”. |
shall therefore not review the facts to determimether this cause of action is made out.

A summary of the claims which have been made good.

425.

| have found that the following causes of actioménbeen made good:-

a) Mr Emmett and Mr Brown conspired together to inj@®W by
the unlawful means of (i) disloyally asserting tHB$W was
insolvent in order to secure the advantage ofrggetidr Halstead
“onside”; (i) bidding for the Dalia, Kizomba and
Simian/Sapphire contracts; (c) Mr Brown’s downlgagiand
using specified documents in connection with tHmds;

b) Mr Emmett broke clauses 7 and 12(4) of his contiogdteeping
after termination of his contract copies of draveingnd
confidential models that were the property of BSW;

C) Mr Brown broke clauses 7 and 12(4) of his conttagtusing
confidential materials belonging to BSW;

d) Mr Emmett induced Mr Brown to break his contract tivat
manner;

e) Mr Taylor broke his contract by attending a meetith Balltec
on 30 July 2004 when he was still an employee dMBS

f) Mr Emmett induced that breach of contract;

Q) Mr Bacon broke his contract by using BSW’s coglgtiand
confidential material to prepare the Kizomba draysin
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h) Balltec, Mr Emmett, Mr Benson and Mr Bacon infridg@SW'’s
copyright in the manner admitted.

Have the Defendants been released in respect obfaimgse claims?

426.

427.

428.

429.

The plea of conspiracy is contained in paragraphoflLthe Re-amended Particulars of
Claim. It alleges that prior to December 2004 Mrraett, Mr Brown, Mr Taylor, Mr
Bacon and Mr Benson (together with unidentifiedeosh combined to injure BSW by
unlawful means. The Defendants say (and | have dpuhat if there was such a
combination then one of the “unidentified othersisaMr Halstead. The Defendants argue
that by reason of BSW’s dealings with Mr Halstead2009 and with Mr Taylor in 2012
Mr Emmett, Mr Benson and Mr Bacon have been retbase

In terms of legal analysis, in cases involving jiiat liability of joint tortfeasors there is
only a single cause of action: accordingly a redea$ one of the joint tortfeasors
extinguishes that single cause of action (or adtévely “releases” the other joint
tortfeasors). The rule is undoubted and is bindingne (although BSW reserves the right
to argue in an appellate court that the rule n@éorforms part of English law). They are
encouraged so to do by the references in the judgofeSteyn LJ in Watts v Aldington
[1999] L & TR 578 at 594 to the effect that:-

“These appeals illustrate the absurdity of the thd the release
of one of two joint and several tortfeasors opexrate a release
of the other. ... the rule has been relaxed by statubut the old
rule apparently still survives... In a less formatisige it is now
clear that the question whether the release ofird jortfeasor
should operate to release the other tortfeasorpsliay issue.
Either solution is logically defensible. But gooense, fairness
and respect for the reasonable expectations ofaxiimtg parties
suggests that the best solution is that the relefsa joint
tortfeasor should not release the other tortfea®or this basis
the consequence that the unreleased tortfeasor bmag an
action for contribution against the released tadt must be
faced”.

| am bound by the rule and the only question forisnerhether it is engaged by BSW'’s
dealing with Mr Halstead and Mr Taylor.

BSW did not disclose any written settlement agredgnveith Mr Halstead. But in the
course of his evidence Mr Halstead disclosed tleah&d entered into an agreement to
assist Mr Suttie in his pursuit of Balltec on thepso that Mr Suttie did not include Mr
Halstead in any proceedings he might bring agailtdEmmett. His further evidence was:-

“Q: If he sued you ... if he tried to join you as efehdant to
these proceedings, do | assume that paragraptyduofdefence
would be, notionally, that there is an agreemerttvéen you
and him that all proceedings in relation to thesstens have
been settled and discharged by reason of your agm@e

A: Yes”
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430.

431.

432.

433.

The arrangement disclosed by that evidence mightuaimeither to a release of Mr
Halstead or a promise not to sue him. As Steynlskrved in Watts v Adlington [1999]
L&TR 578:-

“The absurd consequences of applying the rule gitlfihat the
release of one of two joint and several tortfeasparates as a
release of the other] inevitably leads judgeshatiest common
law tradition, to devise ways of escaping the rigoof its
application. The first was the invention of the tidistion
between an agreement operating as a release ...and an
agreement not pursue one joint tortfeasor whichndidinvolve
the discharge of the other. The second technique tha
creation of the rule that, even if the agreemerdgraigs as a
release of one joint tortfeasor, nevertheless ttteerojoint
tortfeasor was not released if the agreement awedaia
reservation of the plaintiff's rights against théher tortfeasor.
In combination these two subsidiary rules, gendyous
interpreted, have ensured that in the majority afses
satisfactory solutions are achieved.”

| hold that the arrangement with Mr Halstead ib¢oviewed as an agreement not to pursue
him. This is entirely consistent with the languageployed to describe the arrangement to
which language Mr Halstead assented. Unconstralmgdany written record of the
arrangement made between BSW and Mr Halstead Idvayoibly the first of the judicial
techniques identified above.

The arrangement between BSW and Mr Taylor was estitc writing, BSW having the
benefit of legal advice from Boodle Hatfield. Itprrssly operates as a release of all actions
and claims (and for good measure it also containagreement not to sue). It contains no
reservation of BSW'’s rights against Mr Emmett. Heere on my findings of fact and
holdings of law Mr Taylor is not a joint tortfeasatth any of Balltec, Mr Emmett, Mr
Benson or Mr Bacon. So (subject to one point) iingecessary to consider the legal effect
of Mr Taylor’s settlement.

If I am wrong in such of my findings of fact or klatgs of law that Mr Taylor is a joint-
tortfeasor with any of the Defendants then thedssuhich arise are issues of construction
and of law which can be addressed by an appeat watnout my making further findings
of fact. The one finding that may be material is.thlaving examined the circumstances in
which the Taylor settlement agreement was reachiadk there is nothing from within the
document itself or the context in which it was sidgrwhich leads one to view that Mr
Taylor was necessarily and obviously saying

“We agree you cannot sue me: but it is importarst tive
preserve everyone else’s right to sue me (for dribmrion in
the event that you succeed against them in regpebe claims
against them which you are preserving).”

Therefore | would not have implied a term or camstt the agreement as including a
reservation of the right to sue other Defendants. Would | have accepted that BSW had
established a right to rectify so as to includehsaiceservation (so as to defeat the apparently
accrued rights of third parties) without at leasting called Mr Taylor to address this point.
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434,

435.

436.
437.

438.

The one issue | must decide about the Taylor setthe agreement concerns its effect on
concurrent (as opposed to joint) claims. Mr Tayl@s in breach of contract in attending a
meeting on 30 July 2004: and Mr Emmett induced ltiheach. The direct claim against Mr

Taylor for breach of contract has been settled: rigy concurrent claim against Mr

Emmett in respect of the same loss on the grouad hk induced that breach still be
pursued?

Mr Cavender QC argued that it could not. He arghasBSW has been fully compensated
for any cognizable loss by the consideration gitagrMr Taylor in the compromise. He
relies on Jameson v Central Electrid@p00] 1 AC 455 and Heaton v AXA Equif2002]

2 AC 329.

| agree with this submission.

The causes of action are separate. So the agreeeaehied between BSW and Mr Taylor
in respect of the contract claim does not as aanaftlegal logic extinguish the other cause
of action i.e. BSW’s concurrent tort claim agaiivit Emmett. But if Mr Taylor had paid
every penny of the damages claimed against hinbfeach of contract then BSW could
not have sued Mr Emmett for mottée losswould have been extinguished. If Mr Taylor
paid something less than every penny due for bredatontract, but something which
BSW was prepared to accept in full and final setdat of his liability, then the agreement
and its satisfaction would equally bring to an &8W'’s cause of action against Mr Taylor
for the payment of damages. That would also exigigthe loss, unless from the terms of
the agreement it is clear that BSW has not tre#tedsettlement with Mr Taylor as
satisfaction for the full amount of the claim fardages. This is very close to the question
whether the settlement agreement preserved BSV{@kt rio proceed against joint
tortfeasors.

In my judgment (in contrast to Mr Brown's settlerhemgreement) this settlement
agreement did not preserve the right to seek additi damages from a concurrent
wrongdoer. My brief reasons (which allude to butrdd set out a series of events) are
these:-

a) It does not expressly or literally do so.

b) Notwithstanding the existence of the “ entire agrest”’ clause
it would bepossibleto introduce material relating to the context
in which the agreement was made which would leadgective
observer to understand the intention of BSW andTislylor to
have been that even though the claims against Mtofdad
been settled all other claims against all otherpfeecould be
pursued.

C) But in relation to those causes of action whereetheere
concurrent claims against Mr Taylor and otherssitneither
necessary nor obviouthat Mr Taylor should have agreed that
concurrent claims against others could still bespad (with the
inevitable consequence that his settlement with B&Wuld
leave him exposed to contribution claims and thsitpleriod of
risk was not at an end).
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439.

440.

d) Although he was agreeing to assist BSW (so that the
continuation of the action was plainly contemplattdtere was
scope for performance of that obligation in relatio claims that
were not concurrent.

e) If the effect of the settlement agreement was ugxacution to
extinguish the inducement claim as against Mr Erhietn Mr
Taylor and BSW cannot by subsequent agreement batwe
themselves reinstate it.

f) The “Deed of Rectification” may purport to set othe
subjective intentions of Mr Taylor and of thoseirag for BSW
but those subjective intentions are not determreawf the
accord objectively reached.

s)] The settlement agreement ought not to be rectifigarder in
the way claimed in the absence of disclosure ofhalmaterial
passing between Mr Taylor and BSW at the time orthe
absence of Mr Taylor (since rectification will oriég ordered on
the basis of what a reasonable objective obserweridvhave
understood the parties to have intended by referemwhat they
said and did and what passed between them) andwvithird
parties affected by the rectification order havithg right to
cross examine him and to seek disclosure from him.

In my judgment Mr Emmett can no longer be purswedriducing breach of contract by
Mr Taylor.

The remaining breach of contract, tort and copyraims have been established.

What is to be determined at trial as regards injury

441.

442.

443.

A dispute arose as to what needed to be establatteid! as regards injury. This cannot be
determined in the abstract, but only by referemcéne order made (which addressed all
causes of action pleaded whether or not damagehsagst of the action).

Paragraph 11 of the Order of Master Bowles date@éApril 2012 provided

“The determination of the quantum of damages anaVaifits, if
pursuant to the claimant’s claim the defendantargr of them
are found liable to pay the same (other than dampgkating to
costs in the disclosure proceedings] ) be deferred...”

In my judgment this requires BSW to establish tihauffered some injury which was
caused by the breaches of obligation which it psofre order to complete any cause of
action dependent upon proving loss): but it isneguired to prove at trial the full extent of
that loss (i.e. everything that was caused by tleadth of duty or obligation that has been
established); nor is it required to prove the quanbf that loss (i.e. to establish the value
of the damage suffered in money terms). But whenagihantum of damages comes to be
determined it would not be open to BSW to say theeze other breaches of duty or
obligation for which the Defendants are also liabled which also gave rise to losses,

Page 105



Approved Judgment First Subsea v Balltec

444,

because there would not (in relation to those otlaeises of action) have been a finding
that the Defendants were “liable”, the quantifioatof which has been “deferred”.

The enquiry is into the damages suffered by reasfothe causes of action which are

established: it is not an enquiry into whether ¢hare any other causes of action. If BSW
wishes to say that there are other causes of aictimspect of which it seeks relief then it

must identify them, at the outset of the inquiriseathat as an issue for determination and
establish that as a matter of fairness and conmeai¢he Court should undertake the

exercise rather than insist that BSW commence fpesbeedings (and thereby be exposed
to limitation defences).

Has BSW established injury?

445,

446.

447,

To make good its causes of action for breach afci@y duty, conspiracy to injure and
inducement to breach of contract BSW must estabiisiny.

| deal first with breach of fiduciary duty. The mlProject was for 12 of 11,300kN
“ballgrab” mooring connectors. | have recounted ghbmission of Balltec’s bid on 2 July
2004. It was in the sum of €1,055,600 and wasaihtisupported only by a Schedule of
Prices and a Production Schedule. BSW had submatteid by 16 June 2004 (within the
original deadline): that was in the sum of €1,343,5%and was supported by over 40
documents. When it had both quotes Technip saMntd&reen of BSW that it regarded
Balltec as a competitor to BSW, but one which we%3heaper whilst offering the same
technology. BSW had priced its tender using a nmao§i31%, so there was a negotiable
margin. Mr Green’s evidence (introduced on 11 Ma2€i 3, omitted from his original
witness statement and not mentioned in the ManeheBtoceedings) was that Mr
Lemesnager of Technip asked for a discount on B}Wded price as “something to show
that the negotiators had done their job”, initiadisking for €200,000. Notwithstanding the
circumstances of its introduction | accept thisdewice. Mr Green gave me further
evidence as to how he dealt with this. But Mr Gread recorded what happened in a fax
to Mr Suttie on 9 September 2004. Mr Green’s fatd Mr Suttie (a) that BSW had to
confirm that the technology employed by Balltedfast belonged to BSW (b) that BSW
had to revert with a new price which reflected ¢fi@rts to negotiate (c) that BSW had to
re-address its terms and conditions (d) that Tgchad given him “a real hard time about
whether [BSW’s] subcontractors would be able topsuip[BSW] on project”, and that it
had been implied that Mr Halstead would drop BSW Balltec and (e) that Technip
needed to be reassured that BSW retained competesannel (in which context Mr Green
referred to “nine highly qualified and experiengabple who had joined [BSW]". | accept
the terms of the fax as accurately recording thef&atures of the meeting on 8 September
2004 (in preference to Mr Green’s account giveoral evidence). | also accept (from an
aide memoire which Mr Green produced on 9 Octob@d? that at that meeting Mr Green
was told what Balltec’s price was.

On 14 September 2004 BSW submitted a revised dootat the sum of €1,145,500. This
led to further negotiations (including adjustmetatshe terms as to stage payments and the
amount of a performance bond) and a reduction o&eptember to €1,095,000, resulting
in an ultimate offer in the sum of €1,050,000, whan the adjusted conditions provided
for a 32% margin. | am satisfied (on the basishefaide memoire) that during this process
BSW was told that it had to match Balltec’s price.
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448.

449.

450.

451.

452.

BSW submits that but for the Balltec bid they wohkive been the sole bidder and would
not have had to allow any discount. The evidencetwdt other bids had been received by
Technip was sparse. But | accept BSW’s submisdian it and Balltec shared the same
technology: and the probability is that they wdre teal competitors. | do not accept that if
BSW had had the field to itself it would not havwaed any discount. It priced in a
sufficient margin to allow a discount: and Techiipd a team that was expected to
negotiate a discount. Taking the ultimate contpaicte from the original bid price to arrive
at the injury suffered is too simplistic. The realestion is whether the ultimate discount is
larger than it otherwise would have been but follt8as bid. Counsel for Balltec
submitted that the answer was “No” because it caoldbe demonstrated that any loss was
caused: and the loss claimed involved a breacheofdlean hands” principle.

| first address the causation issues. The remedgtdédor the breach of fiduciary duty is
equitable compensation. BSW must therefore showthebreach of fiduciary duty was
causally relevant to the course of action whichegiwise to the loss for which
compensation is sought. From the available mat#v@process of reducing BSW’s bid
price began on 18eptember and culminated in a revised bid on 24eSdyer which was
itself further reduced. Mr Cavender QC submittedt tthis presented a basic causation
difficulty because the reduction in price was natised by anything Mr Emmett did before
20 July 2004, and it could equally have been cabyezhything Mr Emmett was free to do
after the 20 July 2004 (had he done it).

| do not accept this argument. Balltec had toldyi® July because that was the limit of the
extended deadline. Balltec could not wait until Emmett freed himself of his fiduciary
obligations and it had itself been incorporated lhalone so, Balltec’s bid would not have
been valid. But for Balltec’s bid and place in thidding process, Technip would not have
been able to tell BSW that it was up against a artgy (which it did). Technip would not
have taken that step unless it thought that byglemit could gain some advantage over
BSW. Balltec’s bid caused Technip’s hand to bengfitteened and BSW'’s bargaining
position to be weakened. What that weakened pasitiotually cost is part of the
assessment process. | find that Mr Emmett’s preradiid on behalf of Balltec did cause
BSW loss.

| now address the “clean hands” argument. Mr CdgerQC submits that Technip’s
bidding process was confidential. He relies on fitven of Invitation to Tender which
required the person submitting the tender to

“...agree that this Invitation to Tender, all drawsng
specifications and other data relating theretccardidential and
are not to be used to any other purpose than #ygapation of
the quotation....”

In my judgment this required the tenderer to tesatonfidential all material provided by
Technip to enable the tenderer to prepare the tiontaBut it did not reciprocally bind
Technip to treat the tenderer’'s material as contidé

Mr Cavender QC then submits that the very proces$sch required the submission of
confidential drawings and detailed commercial aodoanting information, demonstrates
that it was objectively intended by both partiedbeosubject to an equitable obligation of
confidence. In principle | agree: but | do not agucé¢hat every item of information
submitted as part of the bid process was subjeahtobligation of confidentiality. Plainly
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453.

454,

455.

456.

457.

Technip could not show Bidder A’s confidential drag/to Bidder B. But | am sure that an
objective bystander would think that both partiesegted that Technip could say (a) that
the lowest bid price had been €1000 and (b) whorhade bids. The real issue is whether
Technip could put the two together and say tha€ft@00 bid came from Bidder A.

In my judgment it was not a breach of confidencesty that Balltec had offered
€1,050,000. The objective bystander would undedstdrat the bid process had been
initiated as part of a process of negotiation inclvirechnip was to be provided with the
prices offered by each of the competitors in aowariield. The bystander would recognise
that, whilst Technip would not be free to share dmader's “know how” or secret
knowledge with another, it would be free to deptbg very results of the bid process
which it had established for its benefit as it awn the contemplated negotiations. It was
as free to say “We have been offered €1,050,00Babyec” as it was to say “We have had
bid from BSW” so allowing Balltec to attack the d¢jtya of BSW’s employees and
subcontractors.

It was accordingly not unconscionable for BSW tketanto account what it was told by
Technip in revising its own bid price in the courdenegotiation. Indeed it is difficult to
know what BSW could do once the information hadnbeeparted and it was told that it
had to match the price.

If I am wrong and the disclosure that it was Ballteat had offered the lowest price
amounted to a breach of confidence by Technip tiveould accept BSW’s argument that
Balltec cannot pray in aid the “clean hands” do&rbecause its own bid was put in breach
of fiduciary duty. What Balltec is in effect sayirg-

“We have committed a breach of fiduciary duty: Bati cannot
recover equitable compensation in respect of iabse (through
a third party’s breach of confidence) you discodeexactly
what we had done and used it to limit the damagesydfered.”

The “clean hands” doctrine does not operate in teay. BSW can assert its claim for
breach of fiduciary duty without reference to tinbormation imparted to it on 8 and 22
September 2004 by proving that Mr Emmett was actbreand by proving what he did as a
director.

| deal next with injury caused by breaches of fidoc duty in relation to Kizomba and
Simian/Sapphire. | am satisfied that the premahids probably caused BSW damage in
that they reduced the chance of BSW securing tloak ¥or itself. Whether that reduction
was of such a degree as to be compensatable inggamaad if so what are those damages
should be is a question for the assessment.

| deal next with the conspiracy to injure. BSW sutbed that it was sufficient simply to
rely upon the costs incurred in investigating thenspiracy: British Motor Trade
Association v Salvadolil949] 1 Ch 556 at 569. This was disputed by MvePaler QC
who noted that in R+V Versicherung AlG006] EWHC 42 (Comm) what was common
ground (recorded at paragraph [54]) was that tiag “no reason in principle why [the
claimant] cannot recoveas part of its lossarising out of the conspiracy losses which
consist in the cost of hiring external consultaotsexperts” (emphasis supplied). This
common ground had been reached presumably on e dfathe observation of Dillon LJ
(with whom the other members of the court agreadlonrho v Fayed (No5)1993] 1
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458.

459.

460.

WLR 1489 at 1497 that “investigation costs” couldlibcluded “at any rate if ... there is
also other pecuniary loss”. | do not need to mesohis dispute in the instant case. The
conspiracy proceeded utilising the unlawful meainkreach of fiduciary duty: that breach
of fiduciary duty of itself caused loss. That lis$o be compensated for either by an award
of equitable compensation or as damages for catgpirat common law. The
“investigation costs” can be recovered as parhefdamages at law.

Mr Cavender QC submitted that to be recoveralthadt to be demonstrated with sufficient
certainty that such “investigation costs” had beenirred in investigating or mitigating the
relevant tort, and that in this regard BSW’s evienvas deficient. | do not accept this
submission. It is true that the evidence in thenest statements of Mr Suttie and Mr Green
does not descend to detail, but it is clear thaiVB&tained solicitors to pursue its
complaints (which costs will not be recoverable casts in the action): and in this
connection | focus upon the costs of investigadMrgEmmett and Mr Brown (and ignore
investigation costs relating to the pursuit of MerBon, Mr Lang, Mr Staveley and Mr
Huddleston who are not shown to have been conspsjat

| finally deal with inducement to breach of contradr Brown breached his contract by
using confidential materials belonging to BSW. Mmiett induced him to do so. Mr
Brown did so to enable Mr Emmett and Balltec to speer the premature bids. The
premature bids caused loss to BSW. In my judgnfetitduffices.

BSW has established that it suffered loss andtidezh(subject to the next argument) to an
order for an enquiry to assess that loss.

Are any of these claims barred by limitation?

461.

462.

463.

464.

The claim form was issued on the 22 December 2Ptitha facie only causes of action
accruing after 22 December 2004 would be actionable

The claim was extensively amended on 3 Decembe?.Zllie amendments were allowed
without prejudice to any arguments which the Defarid may have in relation to accrued
limitation defences to some or all of the claimvatted in the amendments (and also
without prejudice to any arguments that BSW mayeh@yas to the postponement of the
limitation period or (ii) that the amendments arasg of substantially the same facts as
those already pleaded).

Causes of action in contract are ordinarily timerdd six years from the date of the
breach. BSW allege that Mr Emmett broke his contndulst he was “a serving employee
and a director of BSW” (paragraph 11 of the Re-ateédnParticulars of Claim): Mr

Emmett ceased to be an employee on 6 March 2004eawkd to be a director on 20 July
2004. | have held that Mr Emmett broke his contraicttermination by keeping after
termination of his contract copies of drawings ammhfidential models that were the
property of BSW. The claim is apparently barred.

BSW allege that Mr Bacon broke his contract in Jand July 2004 (paragraphs 15 and
20C of the Re-amended Particulars of Claim.). leh&eld that Mr Bacon broke his

contract in July 2004 by using BSW’s material t@gare the Kizomba drawings. The
claim is apparently barred.
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466.

467.

468.

469.

470.

BSW do not plead and have not argued that any aetebreach is a continuing breach.
(BSW does plead that the breach of the non-compatese continued after 23 July 2004:
see paragraph 21(5) of the Re-amended Particul@kmn. But it has not made good that
a cause of action).

Causes of action in tort dependent upon proof ohatge are ordinarily barred six years
after the date damage first occurred. | have fotlmt Mr Emmett was party to a
conspiracy to injure BSW by the unlawful meansipb(eaking his own fiduciary duties
(by deploying his knowledge about BSW’s financiaspion to his advantage in his
dealings with Mr Halstead, and his bidding for talia, Kizomba and Simian/Sapphire
contracts) and (ii) Mr Brown’s breaking his fidugiaduties in the same respects and also
in downloading and using BSW documents in connaatih those bids. | have also found
that Mr Emmett induced Mr Brown to break clauseand 12 of his contract by using
confidential materials belonging to BSW. The damags first occasioned to BSW when
in July and August 2004 it lost the Kizomba and i@mSapphire contracts by reason of
the premature bids put in by Balltec. It suffereinége in respect of the Dalia contract
when it was forced to agree to a reduced priceepté&nber/October 2004.

The tort claims which BSW advanced and which | hhel to be made out all accrued
earlier than 2®ecember 2004. Without more they are statute barred

In fact, in so far as the tort claims are dependgan wrongdoing by Mr Brown, these
allegations of wrongdoing were only introduced orD8cember 2012 under an Order
which preserved Balltec’s right to raise any litiga point. Likewise, the claim in relation
to the Simian/Sapphire contract was only introduegdthat point. Causes of action
introduced by amendment after their primary limttatperiod has expired will be time-
barred unless the cause of action arises out efs#ime or substantially the same facts as
are already in issue”: section 35 Limitation AcB091| have held that these claims would
be statute barred even if they had formed pameforiginal pleading. If | am wrong about
that | would hold that the claims introduced on &Bmber 2012 do not arise out of the
same facts (or substantially the same facts) asldies pleaded up to that point. This is
substantially a matter of impression: of coursé tlees not mean the impression made by
the amount of red (as compared with the amountaakl on the page, though by that test
the comparison is striking. | mean a broad assassai¢he volume and significance of the
additional facts which have to be pleaded to sudtse new relief sought in relation to Mr
Brown'’s fiduciary duties, Mr Bacon’s duties, an@ thdditional breach of contract claims.

| turn to claims for breach of fiduciary duty. TR&arting assumption is that a six-year
limitation period applies (unless specifically exadd by the 1980 Act or by authority):
Gwembe Valley v Koshy2003] EWCA Civ 1048. According to BSW'’s pleadeake, the
breaches relied upon relate to the time when Mr Ethrwvas a director of BSW
(paragraphs 11,13, 16, 16A, 17,20C and 21 of thaRended Particulars of Claim). He
ceased to be a director on 20 July 2004. | have telt Mr Emmett was in breach of his
fiduciary duties in using his knowledge of BSW'sdncial position to assert that it was
insolvent in order to gain an advantage for himsatid in bidding for the three contracts.
These breaches occurred before 22 December 20@#e [iresumptive rule applies these
claims are statute barred.

BSW submits that the presumptive rule does notyapgpdl that its claims are in respect of
trust property and in particular are in respecadfaud or fraudulent breach of trust to
which Mr Emmett as trustee was party (and so falinthin section 21(1)(a) of the 1980
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Act). In the alternative BSW submit that its claim® to recover from Mr Emmett trust
property or the proceeds of trust property in hisgession within s.21(1)(b). In either
event no time limits apply.

At the heart of the argument that BSW’s claim is &tion by a beneficiary under a trust”
falling within section 21(1) lies the concept tit Emmett’s thoughts belonged to BSW
because he was a director of BSW, that if he faileceport those thoughts to BSW then
that was a breach of fiduciary duty, and that ifldwer developed or incorporated those
thoughts into some innovative design then thosearate opportunities and new designs
belonged to BSW, and Balltec’'s receipt of the psoffrom them amount to
misappropriation of trust property. But althoughstivas pleaded the constructive trust
argument was not pursued at trial: it was replasgt the conspiracy argument. In my
judgment, rightly so. Mr Emmett ceased to owe fiducduties on 20 July 2004. The first
step on the journey towards the secondary lockieghanism was taken on 30 July 2004
by Mr Halstead (whose thoughts cannot belong to BSWe second was taken in October
2004 when the innovative idea of wedges came t&eMmett. Journey’s end approached
when Mr Emmett had his “eureka” moment in Janud@932 It finished when Mr Bacon
developed the idea. Equally, the development efpibcketless mandrel was dependent on
somebody’s idea in September 2004 for overcomirgg aksembly difficulties. All this
happened well after Mr Emmett had ceased to beextdr. None of it could sustain a
constructive trust claim of the type addressedda(4).

So far as s.21(1)(b) is relied upon, that proviseooncerned with wrongful dealing with
pre-existing assets that had been entrusted tbdiheiary, as where a director abuses the
power of disposition which he has over company ergp This, however, (in one
alternative) is a claim to an account of profitsisihcame into existence by reason of the
breach of fiduciary duty itself and in respectiiendnich Mr Emmett is to be treated as if
he were a trustee.

So far as s.21 (1)(a) is concerned although judgdsst instance have (in the light of
comments made by Carnwarth LJ in Halton Internatiof2006] EWCA Civ 801)
expressed the view that this provision too showdcbnfined to cases arising from real
trusts, they have also held that as a matter afegient they are bound by the actual
decision in_Gwembe Valleysuprg which assumes that s.21(1)(a) applies also tescas
where the fiduciary is liable to account as if haswa trustee because of the presence of
fraud (see_J D Wetherspoon v Van den B§§07] EWHC 1077 (Ch) and Kleanthous v
Paphitis [2011] EWHC 2287). 1 shall not depart from thiaw (although | doubt that this
aspect of the decision in Gwembe Vallean survive the majority reasoning_in Williams v
Central Bank of Nigerig2014] UKSC 10, published when this judgment wasliaft and
not the subject of submissions).

On that footing the question is whether Mr Emmethi®ach of fiduciary duty was
fraudulent i.e. dishonest. That his breaches afciary duty were “dishonest” was not put
in terms to Mr Emmett: nor was it the subject ajuanent in closing. But if in this context
“dishonesty” connotes at the minimum an intentiontloe part of the fiduciary to pursue a
particular course of action knowing or being resklg indifferent to whether that action
will injure the interests of those to whom the fichry duties are owed (see McGee
“Limitation Periods” ' ed para 14.004) then the logical outcome of myiezafindings
and holdings is that Mr Emmett was dishonest. Haradted his breaches of duty knowing
that they would injure BSW and intending that tistywuld. BSW may therefore rely on
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s.21(1)(a) as extending the limitation period ilatien to its claims against Mr Emmett for
breach of fiduciary duty.

BSW also rely on s.32(1)(b) Limitation Act 1980@sstponing the commencement of any
limitation period applicable to its claims untiltedf 22 December 2004. This limb of the

subsection provides that if any fact relevant te tlause of action has been deliberately
concealed then time does not begin to run until B@¥¢overs the concealment or could

with reasonable diligence have done so.

The principles | apply are as follows:-
a) It is necessary to focus upon the particular cafisetion.

b) It is for BSW to establish that they could not haNscovered the
concealed fact which is relevant to the cause tbmaavithout
exceptional measures which they could not reasgriable been
expected to take (Paragon Finance v Thak@r@®9] 1 All ER
400 at 418).

C) Reasonable diligence has to be measured against samdard:
and that standard is how a person carrying on aéss of the
type carried on by BSW would act if he had adequbte not
unlimited) staff and resources and was motivated dy
reasonable but not excessive sense of urgency atebiee to
know and, indeed, investigate.

d) A fact which is “relevant” to the cause of actianane that it is
necessary to plead in order to constitute the catisetion (so
that if an unnecessary albeit helpful fact is catea time still
runs).

e) Deliberate concealment is made out if the defentiast either
taken active steps to conceal the wrongdoing habiegome
aware of it, or is guilty of deliberate wrongdoiagd conceals it
in circumstances where objectively it is unlikelp tbe
discovered for some time.

f) Whatever the defendant does, it is not possiblecomceal” a
relevant fact if the claimant comes to learn dfyitother means.

BSW submitted that there was a substantial bodgvaience supporting the proposition
that Mr Emmett concealed facts relevant to BSWissea of action and that BSW “only
acquired an understanding of the activities ofdbendants in 2004 when the Manchester
Proceedings were heard in 2009”. BSW relied orfahewing:-

a) Mr Emmett accepted that the use of pseudonymspkegonnel
working from home and the use of intermediary erygis were
designed to prevent BSW making claims based ometteictive
covenants.

b) Mr Emmett accepted that stating in March 2005 thay he
worked for Balltec was untrue.

Page 112



Approved Judgment First Subsea v Balltec

478.

479.

480.

481.

C) Mr Emmett had accepted in the Manchester Procesdhsg in
2004 there had been a general strategy to hidggtiiom BSW.

d) Mr Emmett’s solicitors had written on 6 August 200@8explain
that Duxbury Construction Ltd had been set up toichvihe
consequences of any restrictive covenants affectvig
Huddleston and Mr Staveley.

e) The facts on the basis of which allegations of tineaf fiduciary
duty by Mr Brown were advanced were concealed fR&W
until they were revealed in the course of the Mastér
Proceedings.

In my judgment the submissions do not really engale what BSW has to prove. They
would have been relevant if the cause of actiomdgeaiddressed was breach of the non-
compete clause in Mr Huddleston’s contract (fornegke). But the causes of action here
being addressed are the breach of contract clagaisst Mr Emmett (in keeping copies of
drawings and confidential models that were the ertypof BSW) and Mr Bacon (in using
copyright and confidential material to prepare dregs), the conspiracy claim, and the
inducement claim: and (if s.21(1) does not apphg breach of fiduciary duty against Mr
Emmett. The use of pseudonyms in internal e-maild misleading statements about
employment arrangements could have no bearing erfatts necessary to plead those
causes of action.

On the other hand BSW knew in September 2004 thaEMmett and Mr Brown were
selling in direct competition with BSW (becauseytheere told so by Technip and had the
minutes of the meeting between Technip and Balli8&W knew the bid timetable had a
target date of 17 June 2004 and since there ividerce that BSW knew of the extension
of the timetable it must have been alert to a bsgremature bid by Balltec. BSW was
able to plead in Scottish proceedings commencehstgdr Brown on 9 November 2004 a
detailed case for breach of fiduciary duty refegrimot only to the Dalia project but to a
number of other projects which have not been exadin these proceedings, and to set
out Mr Brown’s connection with Mr Emmett. Mr Sutta&eknowledged in evidence in this
action that as from the disclosure of the Techniputes in September 2004 he knew of Mr
Emmett’s involvement but was unable to explain vBf§W did not take action at that
point. In correspondence BSW'’s solicitors have redethat BSW was told in August
2004 (i.e. within days of the incorporation of Badl) that it had lost the Simian Sapphire
contract to Balltec: and BSW'’s internal e-mails foon that Mr Green certainly knew this
by October.

Armed with all this information | do not think itauld have taken exceptional measures to
investigate and uncover the dates on which bidseweade. | consider the claims for
breach of fiduciary duty would (if s.21(1) does nsave the claim) be barred
notwithstanding s. 32(1)(b).

But all this knowledge acquired by BSW would noélele it to plead a claim based on the
retention and use by Balltec of confidential docatee Nor, on the basis of what they
knew, could reasonable investigation have lead ttoBEW brought the disclosure
proceedings: these focussed on intellectual prgpert designs (rather than commercial
dealings and the use in those dealings of confidlemiaterial). The application failed. Of
course there is a distinction to be drawn betweskiag pre-action disclosure to enable a
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case to be pleaded and seeking pre-action diseldasuyolster and particularise a case that
you can already plead because you have the barerfacessary to establish the cause of
action. But as regards the confidential documentgould in my judgment be unfair to
BSW to find that they knew sufficient facts to plesuch causes of action or could with
reasonable diligence have uncovered them.

482. Therefore, in my judgment time did not run in redatto the contractual claims against Mr
Emmett that he kept copies of drawings and confidemodels, and the claim in tort that
he induced Mr Brown to break his contractual olilyas of confidence: nor did it run in
relation to Mr Bacon’s breach in relation to thegmration of the Kizomba drawings.

483. There is no limitation point that arises in relatito the copyright claims because of the
terms upon which it was agreed in interlocutoryceexlings that BSW could plead the
claims.

Conclusion
484. In the result BSW succeeds in relation to:-

a) Its claim that Mr Emmett acted in breach of fidugiduty in (i)
acting disloyally in using financial information emcourage Mr
Halstead to “sign up” (ii) relation to the Dalia,iz&émba and
Simian/Sapphire bids and (iii) in the retention dhe misuse of
confidential documents stored on Mr Brown’s laptapd Mr
Emmett’'s computer,

b) Its claim that Mr Emmett is liable for conspira@yibjure by the
unlawful means of the misuse of confidential infatan by
himself and Mr Brown

C) Its claim that Mr Emmett broke his contract by kegpafter
termination copies of drawings and confidential eledthat
were the property of BSW;

d) Its claim that Mr Emmett induced Mr Brown to breahls
contract by using confidential materials belongin@SW,

e) Its claim that Mr Bacon broke his contract by usiB§W'’s
confidential material to prepare the Kizomba draysin

f) Its claim for infringement of copyright in the tesnadmitted in
the Sixth Amended Defence.

485. When | circulated this judgment in draft Counsel BEW asked me to make additional
findings and holdings in relation to the liabiliby Balltec for the wrongs | have found to be
have been committed by Mr Emmett. Although a fotietlawas laid in the pleadings, this
was not the subject of detailed submissions inimipé&lthough there was brief reference
by the Defendants to what they called “the attrdoutclaim”). Since | am delivering
judgment out of London and the many files remaiih.amdon the fair course is to address
this issue in a supplemental judgement after hgaaimy argument at the proposed Relief
Hearing.
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486.
487.

All other claims of BSW stand dismissed.

| will adjourn all matters relating to the form célief and to the further conduct of this
action to a hearing to be fixed through the ushahaoels. | extend the time for making any
application for permission to appeal to that Relifaring, and the time for filing any

appellant’'s notice shall be extended until 21 dafter judgment following the Relief
Hearing.
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