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�� 7KLV� DSSHDO� FRQFHUQV� ZKHWKHU� FHUWDLQ� UXOHV� RI� WKH� SD\PHQW� FDUG� VFKHPHV�
RSHUDWHG�E\�9LVD�DQG�0DVWHUFDUG�KDYH�WKH�HIIHFW�RI�UHVWULFWLQJ�FRPSHWLWLRQ��LQ�EUHDFK�
RI�DUWLFOH��������RI�WKH�7UHDW\�RQ�WKH�)XQFWLRQLQJ�RI�WKH�(XURSHDQ�8QLRQ��³7)(8´���
DQG�HTXLYDOHQW�QDWLRQDO�OHJLVODWLRQ��7KH�UXOHV�LQ�TXHVWLRQ�SURYLGH�IRU�IHHV�ZKLFK�DUH�
NQRZQ�DV�³PXOWLODWHUDO�LQWHUFKDQJH�IHHV´�RU�³0,)V´�

�� 9LVD�DQG�0DVWHUFDUG�GHQ\�WKDW�WKHUH�KDV�EHHQ�DQ\�UHVWULFWLRQ�RI�FRPSHWLWLRQ��
DQG�FRQWHQG�WKDW��LQ�DQ\�HYHQW��WKH�UXOHV�LQ�TXHVWLRQ�DUH�H[HPSW�IURP�WKH�SURKLELWLRQ�
LQ�DUWLFOH��������EHFDXVH�WKH\�VDWLVI\�WKH�UHTXLUHPHQWV�RI�DUWLFOH��������7)(8�

7KH�RXWOLQH�IDFWV

�� 7KHVH�DUH�KHOSIXOO\�VHW�RXW� LQ� WKH�SDUWLHV¶�VWDWHPHQW�RI� IDFWV DQG� LVVXHV��DV�
VXPPDULVHG�EHORZ�

�� 7KH�DSSHOODQWV��9LVD�DQG�0DVWHUFDUG��RSHUDWH SD\PHQW�FDUG�VFKHPHV��7KH\�
IDFLOLWDWH�HOHFWURQLF�IXQGV�WUDQVIHUV�WKURXJKRXW�WKH�ZRUOG��PRVW�FRPPRQO\�WKURXJK�
EUDQGHG�FUHGLW�DQG�GHELW�FDUGV�

�� 7KH�UHVSRQGHQWV��$VGD�6WRUHV�/WG��³$VGD´���$UJRV�/WG DQG�RWKHUV �³$UJRV´��
DQG� :0� 0RUULVRQ� 6XSHUPDUNHWV� SOF� �³0RUULVRQV´�� �WRJHWKHU� ³$$0´�� DQG�
6DLQVEXU\¶V�6XSHUPDUNHWV /WG��³6DLQVEXU\¶V´���DUH�UHWDLOHUV��7KH�UHVSRQGHQWV�DFFHSW�
SD\PHQWV� IURP� FXVWRPHUV� E\� ZD\� RI� GHELW� DQG� FUHGLW� FDUGV�� LQFOXGLQJ�9LVD� DQG�
0DVWHUFDUG�EUDQGHG�FDUGV�

�� 9LVD� DQG�0DVWHUFDUG� HDFK� RSHUDWH� RSHQ� IRXU�SDUW\� SD\PHQW� FDUG� VFKHPHV�
�³WKH�9LVD�VFKHPH´�DQG�³WKH�0DVWHUFDUG�VFKHPH´���XQGHU�ZKLFK�

�L� ,VVXHUV �ZKR�DUH�JHQHUDOO\�EDQNV�DQG�RWKHU�ILQDQFLDO�LQVWLWXWLRQV��LVVXH�
GHELW�DQG�RU�FUHGLW�FDUGV�WR�WKHLU�FDUGKROGHU FXVWRPHUV��DQG

�LL� $FTXLUHUV �DOVR�JHQHUDOO\�EDQNV�RU�RWKHU�ILQDQFLDO�LQVWLWXWLRQV��SURYLGH�
SD\PHQW�VHUYLFHV�WR�PHUFKDQWV�
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�� 7KHVH�DUH�WKH�IRXU�SDUWLHV�WR�ZKLFK�WKH�WHUP�³RSHQ�IRXU�SDUW\�SD\PHQW�FDUG�
VFKHPH´�UHIHUV��,Q�DGGLWLRQ��WKH�VFKHPH�RSHUDWRU��9LVD�RU�0DVWHUFDUG�LQ�WKHVH�FDVHV��
VHWV� WKH� UXOHV�RI� WKH� VFKHPH�DQG�DOORZV� LQVWLWXWLRQV� WR� MRLQ� WKH� VFKHPH�DV� LVVXHUV�
DQG�RU�DFTXLUHUV�

�� 9LVD�DQG�0DVWHUFDUG�GR�QRW�WKHPVHOYHV�LVVXH�FDUGV�RU�VLJQ�XS�PHUFKDQWV�WR�
DFFHSW�SD\PHQW�WUDQVDFWLRQV��,QVWHDG��WKH\�DFFHSW�DV�OLFHQVHHV�DOO�HOLJLEOH�ILQDQFLDO�
LQVWLWXWLRQV��WKHVH�OLFHQVHHV�EHLQJ�OLFHQVHG�WR�DFW��LQ�VSHFLILHG�WHUULWRULHV��DV�LVVXHUV�
RU�DFTXLUHUV�RU�ERWK�

�� 7KH�RSHUDWLRQ�RI�WKH�9LVD�DQG�0DVWHUFDUG�VFKHPHV�FDQ�EH�UHSUHVHQWHG�E\�WKH�
IROORZLQJ�GLDJUDP�

��� ,Q�VXPPDU\��WKH�9LVD�DQG�0DVWHUFDUG�VFKHPHV�RSHUDWH�DV�IROORZV�

�L� ,VVXHUV� DQG�DFTXLUHUV� MRLQ� WKH�9LVD� DQG�RU�0DVWHUFDUG� VFKHPHV�� DQG�
DJUHH�WR�DELGH�E\�WKH�UXOHV�RI�WKH�VFKHPHV�

�LL� $� FDUGKROGHU� FRQWUDFWV� ZLWK� DQ� LVVXHU�� ZKLFK� DJUHHV� WR� SURYLGH� WKH�
FDUGKROGHU�ZLWK� D�9LVD� RU�0DVWHUFDUG� GHELW� RU� FUHGLW� FDUG� DQG� DJUHHV� WKH�
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WHUPV� RQ� ZKLFK� WKH\� PD\� XVH� WKH� FDUG� WR� EX\� JRRGV� RU� VHUYLFHV� IURP�
PHUFKDQWV�

�LLL� 7KRVH�WHUPV�PD\�LQFOXGH�D�IHH�SD\DEOH�E\�WKH�FDUGKROGHU�WR�WKH�LVVXHU�
IRU�WKH�XVH�RI�WKH�FDUG��WKH�LQWHUHVW�UDWH�DSSOLFDEOH�WR�WKH�SURYLVLRQ�RI�FUHGLW��
DQG�LQFHQWLYHV�RU�UHZDUGV�SD\DEOH�E\�WKH�LVVXHU�WR�WKH�FDUGKROGHU�IRU�KROGLQJ�
RU� XVLQJ� WKH� FDUG� �VXFK� DV� DLUPLOHV�� FDVKEDFN� RQ� WUDQVDFWLRQV�� RU� WUDYHO�
LQVXUDQFH��

�LY� 0HUFKDQWV� ZKR� ZLVK� WR� DFFHSW� SD\PHQW� FDUGV� XQGHU� WKH� VFKHPH�
FRQWUDFW�ZLWK�DQ�DFTXLUHU��ZKLFK�DJUHHV�WR�SURYLGH�VHUYLFHV�WR�WKH�PHUFKDQW�
HQDEOLQJ�WKH�DFFHSWDQFH�RI�WKH�FDUGV��LQ�FRQVLGHUDWLRQ�RI�D�IHH��NQRZQ�DV�WKH�
PHUFKDQW�VHUYLFH�FKDUJH��³WKH�06&´���7KH�DFTXLUHU�UHFHLYHV�SD\PHQW�IURP�
WKH� LVVXHU� WR� VHWWOH� D� WUDQVDFWLRQ� HQWHUHG� LQWR� EHWZHHQ� FDUGKROGHU� DQG�
PHUFKDQW��DQG�SDVVHV�WKH�SD\PHQW�RQ�WR�WKH�PHUFKDQW��OHVV�WKH�06&�

�Y� 7KH� 06&� LV� QHJRWLDWHG� EHWZHHQ� WKH� DFTXLUHU� DQG� WKH� PHUFKDQW��
7\SLFDOO\��LW�LV�VHW�DW�D�OHYHO�WKDW�UHIOHFWV�WKH�VL]H�DQG�EDUJDLQLQJ�SRZHU�RI�WKH�
PHUFKDQW��WKH�OHYHO�RI�WKH�DFTXLUHU¶V FRVWV��LQFOXGLQJ�VFKHPH�IHHV�SD\DEOH�WR�
9LVD� DQG�0DVWHUFDUG�� DQG�DQ\� LQWHUFKDQJH� IHHV�SD\DEOH�E\� WKH� DFTXLUHU� WR�
LVVXHUV���DQG�WKH�DFTXLUHU¶V�PDUJLQ�

�YL� 7KH�VFKHPH�UXOHV�UHTXLUH�WKDW��ZKHQHYHU�D�FDUGKROGHU�XVHV�D�SD\PHQW�
FDUG�WR�PDNH�D�SXUFKDVH�IURP�D�PHUFKDQW��WKH�FDUGKROGHU¶V�LVVXHU�PXVW�PDNH�
D�SD\PHQW�WR�WKH�PHUFKDQW¶V�DFTXLUHU�WR�VHWWOH�WKH�WUDQVDFWLRQ�

�YLL� 7KH�9LVD�DQG�0DVWHUFDUG�VFKHPH�UXOHV�PDNH�SURYLVLRQ�IRU�WKH�WHUPV�
RQ�ZKLFK�LVVXHUV�DQG�DFTXLUHUV��ZKR�DUH�PHPEHUV�RI�WKH�VFKHPH��DUH�WR�GHDO�
ZLWK� HDFK� RWKHU�� LQ� WKH� DEVHQFH� RI� DQ\� GLIIHUHQW� ELODWHUDO� DJUHHPHQW�PDGH�
EHWZHHQ�WKHP��7KHVH�WHUPV�LQFOXGH�LVVXHUV�DQG�DFTXLUHUV�VHWWOLQJ�WUDQVDFWLRQV�
DW�WKH�IDFH�YDOXH�RI�WKH�WUDQVDFWLRQ��³VHWWOHPHQW�DW�SDU´�RU� DV�LW�LV�VRPHWLPHV�
UHIHUUHG�WR� ³SURKLELWLRQ�RQ�H[�SRVW SULFLQJ´��DQG�DOVR�SURYLGH�IRU�WKH�SD\PHQW�
RI�DQ�LQWHUFKDQJH�IHH�RQ�HDFK�WUDQVDFWLRQ�

�YLLL� 8QGHU�ERWK�WKH�9LVD�DQG�0DVWHUFDUG�VFKHPHV��WKH�GHIDXOW�LQWHUFKDQJH�
IHH� �LH� WKH� 0,)�� ZKLFK� LV� SD\DEOH� E\� WKH� DFTXLUHU� WR� WKH� LVVXHU� RQ� HDFK�
WUDQVDFWLRQ�LV�H[SUHVVHG�HLWKHU�DV�D�SHUFHQWDJH�RI�WKH�YDOXH�RI�WKH�WUDQVDFWLRQ��
RU� DV� D� IODW� ILJXUH� LQ� SHQFH� IRU� HDFK� WUDQVDFWLRQ�� 'LIIHUHQW�0,)V� DSSO\� WR�
GLIIHUHQW� W\SHV� RI� WUDQVDFWLRQ� �VXFK� DV� FRQWDFWOHVV� SD\PHQWV�� RU� SD\PHQWV�
PDGH�ZKHUH�WKH�FDUG�LV�QRW�SUHVHQW��LQFOXGLQJ�LQWHUQHW�SD\PHQWV���'LIIHUHQW�
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0,)V�DOVR�DSSO\�WR�WUDQVDFWLRQV�GHSHQGLQJ�RQ�ZKHWKHU�WKH�LVVXHU�DQG�DFTXLUHU�
DUH�EDVHG�LQ�WKH�VDPH�VWDWH�UHJLRQ�RU�GLIIHUHQW�VWDWHV�UHJLRQV�

�L[� 8QGHU�WKH�9LVD�DQG�0DVWHUFDUG�VFKHPHV��LVVXHUV�DQG�DFTXLUHUV�DUH�QRW�
UHTXLUHG�WR�FRQWUDFW�RQ�WKH�EDVLV�RI�WKH�0,)��8QGHU�WKH�UXOHV��WKH\�DUH�IUHH�WR�
HQWHU� LQWR� ELODWHUDO� DJUHHPHQWV� ZLWK� GLIIHUHQW� WHUPV�� ,Q� SUDFWLFH�� KRZHYHU��
LVVXHUV�DQG�DFTXLUHUV�GR�FRQWUDFW�RQ�WKH�EDVLV�RI�WKH�0,)��DV�ERWK�WULDO�MXGJHV�
EHORZ�IRXQG�

�D� 3RSSOHZHOO�-�VWDWHG�LQ�$VGD�6WRUHV�/WG�Y�0DVWHUFDUG�,QF >����@�
(:+&� ��� �&RPP��� >����@� �� &0/5� ��� SDUD� �� LQ� UHODWLRQ� WR� WKH�
0DVWHUFDUG�VFKHPH�

³,QWHUFKDQJH� IHHV� FDQ� LQ� WKHRU\� EH� DJUHHG� ELODWHUDOO\�
EHWZHHQ�LVVXHUV�DQG DFTXLUHUV��,Q�SUDFWLFH�WKLV�LV�QRW�KRZ�
WKH� LQWHUFKDQJH� IHH� LV� GHWHUPLQHG�� 8QGHU WKH� 6FKHPH�
5XOHV��5XOH�������0DVWHU&DUG�VHWV�WKH�LQWHUFKDQJH�IHHV�
ZKLFK�DUH�WR DSSO\�FRPSXOVRULO\�LQ�GHIDXOW�RI�ELODWHUDO�
DJUHHPHQWV��7KHVH�DUH�WKH�PXOWLODWHUDO LQWHUFKDQJH�IHHV�
RU� µ0,)V¶�� ,Q� SUDFWLFH� WKHUH� DUH� QR� PDWHULDO� ELODWHUDO
DJUHHPHQWV��DQG�VR�WKH�0,)�DOZD\V�DSSOLHV��7KLV�LV�QRW�
VXUSULVLQJ��LQ�D�SXWDWLYH ELODWHUDO�QHJRWLDWLRQ�EHWZHHQ�DQ�
LVVXHU� DQG� DQ� DFTXLUHU� WKH� LVVXHU� KDV� QR LQFHQWLYH� WR�
DFFHSW� OHVV� WKDQ� WKH� GHIDXOW�0,)� DQG� WKH� DFTXLUHU� QR�
LQFHQWLYH�WR RIIHU�PRUH�´

�E� 3KLOOLSV�- VWDWHG�LQ�6DLQVEXU\¶V�6XSHUPDUNHWV�/WG�Y�9LVD�
(XURSH�6HUYLFHV�//&�>����@�(:+&�������&RPP���>����@���
$OO�(5����� SDUD ����LQ�UHODWLRQ�WR�WKH�9LVD�VFKHPH�

³$OWKRXJK�D�0,)�LV��LQ�WKHRU\��RQO\�D�GHIDXOW�SURYLVLRQ�
DSSO\LQJ� LQ� WKH�DEVHQFH RI�DJUHHPHQW�� LW�ZDV�FRPPRQ�
JURXQG� WKDW� QR� ELODWHUDO� DJUHHPHQWV� DV� WR ,QWHUFKDQJH�
)HHV�DUH�LQ�IDFW�PDGH�LQ�WKH�8.�PDUNHW��7KH�UHDVRQ�IRU�
WKDW� UHVXOW� LV DOVR� FRPPRQ� JURXQG� DQG� LV� REYLRXV��
,VVXHUV�KDYH�QR�QHHG�RU�LQFHQWLYH�WR�DJUHH D�ORZHU�IHH�
WKDQ�WKH�0,)�DQG�$FTXLUHUV�KDYH�QR�QHHG�RU�LQFHQWLYH�
WR� DJUHH� WR� D KLJKHU� IHH��%RWK� VLGHV�RI� WKH�QHJRWLDWLRQ�
KDYH�WKH�FHUWDLQW\�WKDW�WUDQVDFWLRQV�ZLOO� LQ�WKH�DEVHQFH�
RI�DJUHHPHQW��SURFHHG�RQ�WKH�EDVLV�RI�VHWWOHPHQW�DW�SDU�
SOXV�DQ ,QWHUFKDQJH�)HH�VHW�DW�WKH�OHYHO�RI�WKH�0,)��VR�
QHLWKHU� KDV� D UHDVRQ� WR� GHSDUW� IURP� WKDW� SRVLWLRQ� DQG�
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FHUWDLQO\� QR� LQFHQWLYH� WR� LQFXU� WKH� VLJQLILFDQW� FRVWV� RI�
HQWHULQJ�QHJRWLDWLRQV�ZLWK�PXOWLSOH�FRXQWHUSDUWLHV�LQ�WKH�
�SUREDEO\� IRUORUQ��KRSH�RI�SHUVXDGLQJ�RQH�RU�PRUH�RI�
WKHP� WR� DJUHH� D� SRVLWLRQ� ZKLFK� GHYLDWHG� IURP� WKH�
GHIDXOW�� $V� DOO� $FTXLUHUV� DUH� LQ� WKH� VDPH� SRVLWLRQ��
0HUFKDQWV�KDYH�QR�DELOLW\�WR�QHJRWLDWH�ZLWK�WKHP�DV�WR�
WKH�0,)�HOHPHQW�RI�WKH�06&��ZKLFK�LV�SDVVHG�RQ�LQ IXOO��
:LWQHVVHV�FDOOHG�E\�HDFK�RI�WKH�0HUFKDQWV�����LQ�WRWDO��
JDYH�HYLGHQFH�WKDW WKHLU�UHVSHFWLYH�$FTXLUHUV�UHIXVHG�WR�
QHJRWLDWH�WKH�0,)�HOHPHQW�RI�WKHLU�FKDUJH� WUHDWLQJ�LW�DV�
D�SDVV�WKURXJK�FRVW�VHW�E\�WKH�6FKHPH�´

�[� )RU�PRVW�RI�WKH�FODLP�SHULRG��WKH�0,)�W\SLFDOO\�DFFRXQWHG�IRU�VRPH�
����RI�WKH�06&��$FTXLUHUV�SDVV�RQ�DOO�RI�WKH�0,)��DQG�WKH�VFKHPH�IHH��WR�
PHUFKDQWV� WKURXJK� WKH� 06&�� ZLWK� QHJRWLDWLRQ� EHWZHHQ� DFTXLUHUV� DQG�
PHUFKDQWV�LQ�UHVSHFW�RI�WKH�06&�EHLQJ�OLPLWHG�WR�WKH�OHYHO�RI�WKH�DFTXLUHU¶V
PDUJLQ�

��� ,Q�WKH�SUHVHQW�SURFHHGLQJV��WKH�0,)V�DW�LVVXH�IORZ�IURP�WKH�DFTXLUHU�WR�WKH�
LVVXHU�� ,Q�RWKHU�ZRUGV�� WKH\� LQYROYH�D�GHGXFWLRQ�IURP�WKH�SD\PHQW� WKDW� WKH� LVVXHU�
PDNHV� WR� WKH�DFTXLUHU� WR�VHWWOH� WKH� WUDQVDFWLRQ��7KLV� LV�VRPHWLPHV�UHIHUUHG� WR�DV�D�
³SRVLWLYH�0,)´��+RZHYHU��WKLV�LV�QRW�XQLYHUVDOO\�WKH�FDVH�IRU�VFKHPHV�RI�WKLV�NLQG��
,Q�SULQFLSOH��LQWHUFKDQJH�IHHV�FRXOG�IORZ�LQ�WKH�RSSRVLWH�GLUHFWLRQ��LH�EH�DGGHG�WR�WKH�
SD\PHQW�PDGH�E\� WKH� LVVXHU� WR� WKH�DFTXLUHU���7KHUH�DUH�VRPH�IRXU�SDUW\�SD\PHQW�
FDUG� VFKHPHV� ZKLFK� RSHUDWH� RQ� WKDW� EDVLV�� 7KLV� LV� VRPHWLPHV� UHIHUUHG� WR� DV� D�
³QHJDWLYH�0,)´��2WKHU�VFKHPHV�RSHUDWH�RQ�WKH�EDVLV�WKDW��LQ�WKH�DEVHQFH�RI�D�ELODWHUDO�
DJUHHPHQW�EHWZHHQ�WKH�LVVXHU�DQG�DFTXLUHU��WKH�LVVXHU�PXVW�VHWWOH�WKH�WUDQVDFWLRQ�DW�
SDU�ZLWKRXW�WKH�GHGXFWLRQ�RI�DQ�LQWHUFKDQJH�IHH�

��� ,W� ZDV� FRPPRQ� JURXQG� WKDW� D� UXOH� VSHFLI\LQJ� WKH� WHUPV� RQ� ZKLFK� WKH�
WUDQVDFWLRQ�LV�WR�EH�VHWWOHG�EHWZHHQ�LVVXHU�DQG�DFTXLUHU��DW�OHDVW�LQ�GHIDXOW�RI�ELODWHUDO�
DJUHHPHQW��LV�QHFHVVDU\�LQ�RUGHU�IRU�D�IRXU�SDUW\�SD\PHQW FDUG VFKHPH�WR�RSHUDWH�

��� ,W�ZDV� DOVR� FRPPRQ�JURXQG� WKDW� D� UXOH�SURYLGLQJ� IRU�SRVLWLYH�0,)V� LV�QRW�
QHFHVVDU\�IRU�WKH�RSHUDWLRQ�RI�D�IRXU�SDUW\�SD\PHQW�FDUG�VFKHPH�

��� 9LVD�DQG�0DVWHUFDUG�GR�QRW�UHFHLYH�DQ\�SDUW�RI�WKH�0,)�RU�WKH�DFTXLULQJ�EDQN�
IHH��7KHLU�UHPXQHUDWLRQ�FRPHV�IURP�VFKHPH�IHHV�SDLG�E\�LVVXHUV�DQG�DFTXLUHUV��7KH�
ODZIXOQHVV�RI�WKRVH�VFKHPH�IHHV�LV�QRW�WKH�VXEMHFW�RI�WKHVH�SURFHHGLQJV�
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��� )RXU�SDUW\�SD\PHQW�FDUG�VFKHPHV��VXFK�DV�WKH�9LVD�DQG�0DVWHUFDUG�VFKHPHV��
RSHUDWH�LQ�ZKDW�LV�GHVFULEHG�E\�HFRQRPLVWV�DV�D�³WZR�VLGHG�PDUNHW´�

�L� 2Q�RQH� VLGH�RI� WKH�PDUNHW�� LVVXHUV� FRPSHWH�ZLWK� HDFK�RWKHU� IRU� WKH�
EXVLQHVV�RI�FXVWRPHUV�WR�ZKRP�WKH\�ZLOO�LVVXH�FDUGV��³WKH�LVVXLQJ�PDUNHW´��

�LL� 2Q�WKH�RWKHU�VLGH�RI�WKH�PDUNHW��DFTXLUHUV�FRPSHWH�ZLWK�HDFK�RWKHU�IRU�
WKH�EXVLQHVV�RI�PHUFKDQWV�WR�ZKRP�WKH\�VHHN�WR�RIIHU�DFTXLULQJ�VHUYLFHV��³WKH�
DFTXLULQJ�PDUNHW´��

��� 7KHVH�SURFHHGLQJV�FRQFHUQ�WKH�HIIHFW�RI�0,)V�RQ�FRPSHWLWLRQ�LQ�WKH�DFTXLULQJ�
PDUNHW�

��� )RXU�SDUW\� SD\PHQW� FDUG� VFKHPHV� DUH� QRW� WKH� RQO\� W\SH� RI� SD\PHQW� FDUG�
VFKHPH��7KHUH�DUH�DOVR�WKUHH�SDUW\�SD\PHQW�FDUG�VFKHPHV��LQFOXGLQJ�WKRVH�RSHUDWHG�
LQ�WKH�8.�E\�$PHULFDQ�([SUHVV�DQG�'LQHUV�&OXE��,Q�WKH�RULJLQDO�IRUP�RI�WKDW�W\SH�
RI�VFKHPH��WKH�VFKHPH�RSHUDWRU��LH�$PHULFDQ�([SUHVV�RU�'LQHUV &OXE��DFWV�DV�ERWK�
DFTXLUHU�DQG�LVVXHU�DQG�FOHDUV�SD\PHQWV�LWVHOI�

��� 2QH� RI� WKH� VFKHPH� UXOHV� WKDW� ERWK� WKH�9LVD� DQG�0DVWHUFDUG� VFKHPHV� DOVR�
RSHUDWH�LV�DQ�³+RQRXU�$OO�&DUGV�5XOH´��³+$&5´���7KLV�UHTXLUHV�D�PHUFKDQW��KDYLQJ�
DJUHHG�ZLWK� DQ� DFTXLUHU� WR� DFFHSW�9LVD�RU�0DVWHUFDUG�EUDQGHG�SD\PHQW� FDUGV�� WR�
DFFHSW� DOO� VXFK�FDUGV�� UHJDUGOHVV�RI�ZKLFK� LVVXHU� LVVXHG� WKH� FDUGV��0HUFKDQWV� FDQ�
FKRRVH�WR�DFFHSW�RQO\�FHUWDLQ�FDWHJRULHV�RI�FDUG��IRU�H[DPSOH��RQO\�GHELW�FDUGV���LQ�
ZKLFK�FDVH�WKH\�ZRXOG�EH�REOLJHG�WR�DFFHSW�DOO�9LVD�RU�0DVWHUFDUG�EUDQGHG�FDUGV�LQ�
WKDW�FDWHJRU\��7KH�ODZIXOQHVV�RI�WKH�+$&5�LV�QRW�LQ�GLVSXWH�LQ�WKHVH�SURFHHGLQJV�

7KH�OHJDO�IUDPHZRUN

��� $UWLFOHV��������DQG��������7)(8�SURYLGH�DV�IROORZV�

$UWLFOH�������

³7KH� IROORZLQJ� VKDOO� EH� SURKLELWHG� DV� LQFRPSDWLEOH� ZLWK� WKH�
LQWHUQDO� PDUNHW�� DOO� DJUHHPHQWV� EHWZHHQ� XQGHUWDNLQJV��
GHFLVLRQV� E\� DVVRFLDWLRQV� RI� XQGHUWDNLQJV� DQG� FRQFHUWHG�
SUDFWLFHV�ZKLFK�PD\�DIIHFW� WUDGH�EHWZHHQ�PHPEHU�VWDWHV�DQG�
ZKLFK�KDYH�DV�WKHLU�REMHFW�RU�HIIHFW�WKH�SUHYHQWLRQ��UHVWULFWLRQ�
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RU�GLVWRUWLRQ�RI�FRPSHWLWLRQ�ZLWKLQ�WKH�LQWHUQDO�PDUNHW��DQG�LQ�
SDUWLFXODU�WKRVH�ZKLFK�

�D� GLUHFWO\� RU� LQGLUHFWO\� IL[� SXUFKDVH� RU� VHOOLQJ�
SULFHV�RU�DQ\�RWKHU�WUDGLQJ FRQGLWLRQV�

�E� OLPLW� RU� FRQWURO� SURGXFWLRQ�� PDUNHWV�� WHFKQLFDO�
GHYHORSPHQW��RU�LQYHVWPHQW�

�F� VKDUH�PDUNHWV�RU�VRXUFHV�RI�VXSSO\�

�G� DSSO\� GLVVLPLODU� FRQGLWLRQV� WR� HTXLYDOHQW�
WUDQVDFWLRQV�ZLWK�RWKHU�WUDGLQJ SDUWLHV��WKHUHE\�SODFLQJ�
WKHP�DW�D�FRPSHWLWLYH�GLVDGYDQWDJH�

�H� PDNH� WKH� FRQFOXVLRQ� RI� FRQWUDFWV� VXEMHFW� WR�
DFFHSWDQFH� E\� WKH� RWKHU� SDUWLHV� RI� VXSSOHPHQWDU\�
REOLJDWLRQV� ZKLFK�� E\� WKHLU� QDWXUH� RU� DFFRUGLQJ� WR�
FRPPHUFLDO�XVDJH��KDYH�QR�FRQQHFWLRQ�ZLWK�WKH�VXEMHFW�
RI�VXFK�FRQWUDFWV�´

$UWLFOH�������

³7KH� SURYLVLRQV� RI� SDUDJUDSK� �� PD\�� KRZHYHU�� EH� GHFODUHG�
LQDSSOLFDEOH�LQ�WKH�FDVH�RI�

� DQ\� DJUHHPHQW� RU� FDWHJRU\� RI� DJUHHPHQWV�
EHWZHHQ�XQGHUWDNLQJV�

� DQ\� GHFLVLRQ� RU� FDWHJRU\� RI� GHFLVLRQV� E\�
DVVRFLDWLRQV�RI�XQGHUWDNLQJV�

� DQ\�FRQFHUWHG�SUDFWLFH�RU�FDWHJRU\�RI�FRQFHUWHG�
SUDFWLFHV�

ZKLFK�FRQWULEXWHV�WR�LPSURYLQJ�WKH�SURGXFWLRQ�RU�GLVWULEXWLRQ�
RI�JRRGV�RU�WR�SURPRWLQJ�WHFKQLFDO�RU�HFRQRPLF�SURJUHVV��ZKLOH�
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DOORZLQJ�FRQVXPHUV� D� IDLU� VKDUH�RI� WKH� UHVXOWLQJ�EHQHILW�� DQG�
ZKLFK�GRHV�QRW�

�D� LPSRVH� RQ� WKH� XQGHUWDNLQJV� FRQFHUQHG�
UHVWULFWLRQV� ZKLFK� DUH� QRW� LQGLVSHQVDEOH� WR� WKH�
DWWDLQPHQW�RI�WKHVH�REMHFWLYHV�

�E� DIIRUG� VXFK� XQGHUWDNLQJV� WKH� SRVVLELOLW\� RI�
HOLPLQDWLQJ�FRPSHWLWLRQ�LQ�UHVSHFW�RI�D�VXEVWDQWLDO�SDUW�
RI�WKH�SURGXFWV�LQ�TXHVWLRQ�´

��� 6HFWLRQ� �� RI� WKH�&RPSHWLWLRQ�$FW� ����� �³WKH� �����$FW´��PDNHV� WKH� VDPH�
SURYLVLRQ�DV�DUWLFOH��������LQ�UHODWLRQ�WR�DJUHHPHQWV�ZKLFK�PD\�DIIHFW�WUDGH�ZLWKLQ�
WKH�8.��DQG�ZKLFK�SUHYHQW��UHVWULFW�RU�GLVWRUW�FRPSHWLWLRQ�ZLWKLQ�WKH�8.��6HFWLRQ���
LV�WKH�FRXQWHUSDUW�RI�DUWLFOH��������DQG�VHFWLRQ���LV�WKH�FRXQWHUSDUW�RI�DUWLFOH��������

��� 6HFWLRQ����RI�WKH������$FW�VHWV�RXW�SULQFLSOHV�WR�EH�DSSOLHG�ZKHQ�GHWHUPLQLQJ�
TXHVWLRQV�XQGHU�VHFWLRQV���DQG����,W�SURYLGHV�DV�IROORZV�

³3ULQFLSOHV�WR�EH�DSSOLHG�LQ�GHWHUPLQLQJ�TXHVWLRQV

��� 7KH�SXUSRVH�RI�WKLV�VHFWLRQ�LV�WR�HQVXUH�WKDW�VR�IDU�DV�LV�
SRVVLEOH��KDYLQJ�UHJDUG�WR�DQ\�UHOHYDQW�GLIIHUHQFHV�EHWZHHQ�WKH�
SURYLVLRQV� FRQFHUQHG��� TXHVWLRQV� DULVLQJ� XQGHU� WKLV� 3DUW� LQ�
UHODWLRQ� WR� FRPSHWLWLRQ�ZLWKLQ� WKH�8QLWHG�.LQJGRP� DUH� GHDOW�
ZLWK� LQ� D� PDQQHU� ZKLFK� LV� FRQVLVWHQW� ZLWK� WKH� WUHDWPHQW� RI�
FRUUHVSRQGLQJ� TXHVWLRQV� DULVLQJ� LQ� >(8@� ODZ� LQ� UHODWLRQ� WR�
FRPSHWLWLRQ�ZLWKLQ�WKH�>(XURSHDQ�8QLRQ@�

��� $W� DQ\� WLPH� ZKHQ� WKH� FRXUW� GHWHUPLQHV� D� TXHVWLRQ�
DULVLQJ�XQGHU�WKLV�3DUW��LW�PXVW�DFW��VR�IDU�DV�LV�FRPSDWLEOH�ZLWK�
WKH� SURYLVLRQV� RI� WKLV� 3DUW� DQG� ZKHWKHU� RU� QRW� LW� ZRXOG�
RWKHUZLVH�EH� UHTXLUHG� WR�GR� VR��ZLWK� D�YLHZ� WR� VHFXULQJ� WKDW�
WKHUH�LV�QR�LQFRQVLVWHQF\�EHWZHHQ �

�D� WKH�SULQFLSOHV�DSSOLHG��DQG�GHFLVLRQ�UHDFKHG��E\�
WKH�FRXUW�LQ�GHWHUPLQLQJ�WKDW�TXHVWLRQ� DQG
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�E� WKH� SULQFLSOHV� ODLG� GRZQ� E\� WKH�7UHDW\� DQG� WKH�
(XURSHDQ�&RXUW��DQG�DQ\�UHOHYDQW�GHFLVLRQ�RI�WKDW�&RXUW��
DV� DSSOLFDEOH� DW� WKDW� WLPH� LQ� GHWHUPLQLQJ� DQ\�
FRUUHVSRQGLQJ�TXHVWLRQ�DULVLQJ�LQ�>(8@�ODZ�

��� 7KH�FRXUW�PXVW��LQ�DGGLWLRQ��KDYH�UHJDUG�WR�DQ\�UHOHYDQW�
GHFLVLRQ�RU�VWDWHPHQW�RI�WKH�&RPPLVVLRQ� «´

7KH�UHJXODWRU\�KLVWRU\

��� %RWK�WKH�9LVD�DQG�WKH�0DVWHUFDUG�VFKHPHV�KDYH�EHHQ�VXEMHFW�WR�VFUXWLQ\�E\�
QDWLRQDO� DQG� (XURSHDQ� FRPSHWLWLRQ� DXWKRULWLHV� DQG� UHJXODWRUV� RYHU� PDQ\� \HDUV��
LQFOXGLQJ� LQ� UHODWLRQ� WR 0,)V�� 7KH� &RXUW� RI� $SSHDO� LQFOXGHG� D� VXPPDU\� RI� WKH�
UHJXODWRU\�EDFNJURXQG� LQ LWV� MXGJPHQW�� >����@�(:&$�&LY������� >����@�%XV�/5�
�����>����@���$OO�(5������SDUDV�������

��� 2I� SDUWLFXODU� UHOHYDQFH� WR� WKH� DSSHDO� LV� WKH� (XURSHDQ� &RPPLVVLRQ� �³WKH�
&RPPLVVLRQ´��GHFLVLRQ�RI����'HFHPEHU������WKDW�WKH�0DVWHUFDUG�0,)V�DSSOLFDEOH�
ZLWKLQ�WKH�(XURSHDQ�(FRQRPLF�$UHD��³(($�0,)V´��KDG��VLQFH����0D\�������EHHQ�LQ�
EUHDFK�RI�DUWLFOH���������DQG�0DVWHUFDUG�KDG�QRW�SURYHG�WR�WKH�UHTXLVLWH�VWDQGDUG�WKDW�
DQ\�RI�WKH�ILUVW�WKUHH�DUWLFOH �������H[HPSWLRQ�FULWHULD�ZHUH�PHW��'HFLVLRQ�& �������
����� LQ�&DVHV�&203�������� � 0DVWHU&DUG��&203�������� � (XUR&RPPHUFH�� DQG�
&203��������� &RPPHUFLDO�&DUGV �³WKH�0DVWHUFDUG�&RPPLVVLRQ�'HFLVLRQ´��

��� 0DVWHUFDUG� DSSOLHG WR� WKH� &RXUW� RI� -XVWLFH� RI� WKH� (XURSHDQ� 8QLRQ� �³WKH�
&-(8´�� IRU� WKH� DQQXOPHQW� RI� WKH�0DVWHUFDUG�&RPPLVVLRQ�'HFLVLRQ��2Q� ���0D\�
������ WKH� *HQHUDO� &RXUW� JDYH� MXGJPHQW� GLVPLVVLQJ� 0DVWHUFDUG¶V� DSSOLFDWLRQ��
0DVWHU&DUG� ,QF� Y� (XURSHDQ� &RPPLVVLRQ �&DVH� 7��������� >����@� �� &0/5� �
�³0DVWHUFDUG�*&´��

��� 0DVWHUFDUG�DSSHDOHG�WKH�*HQHUDO�&RXUW¶V�GHFLVLRQ�WR�WKH�&RXUW�RI�-XVWLFH��2Q�
���6HSWHPEHU������� WKH�&RXUW� RI� -XVWLFH JDYH� MXGJPHQW�GLVPLVVLQJ�0DVWHUFDUG¶V�
DSSHDO�� 0DVWHU&DUG� ,QF� Y� (XURSHDQ� &RPPLVVLRQ �&DVH� &������� 3�� >����@� ��
&0/5��� �³0DVWHUFDUG�&-´��

7KH�WULDO�SURFHHGLQJV

��� 7KH�DSSHDO�UHODWHV�WR�WKUHH�VHWV�RI�SURFHHGLQJV��WKH�0DVWHUFDUG�6DLQVEXU\¶V�
SURFHHGLQJV��WKH�$$0�SURFHHGLQJV�DQG�WKH�9LVD�6DLQVEXU\¶V�SURFHHGLQJV�
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��� ,Q� WKH� 0DVWHUFDUG� 6DLQVEXU\¶V� SURFHHGLQJV�� 6DLQVEXU\¶V� LVVXHG� D� FODLP�
DJDLQVW�0DVWHUFDUG�LQ�WKH�&KDQFHU\�'LYLVLRQ�IRU�GDPDJHV�IRU�LQIULQJHPHQW�RI�DUWLFOH�
������ 7)(8� DQG� VHFWLRQ� �� RI� WKH� �����$FW�� LQ� UHVSHFW� RI� WKH�0DVWHUFDUG�0,)V�
DSSOLFDEOH� WR�GRPHVWLF� WUDQVDFWLRQV� LQ� WKH�8QLWHG�.LQJGRP� �³8.�0,)V´�� IRU� WKH�
SHULRG����'HFHPEHU������RQZDUGV��7KH�FODLP�ZDV�WUDQVIHUUHG�WR�WKH�&RPSHWLWLRQ�
$SSHDO�7ULEXQDO��³WKH�&$7´� RQ���'HFHPEHU������

��� $�OLDELOLW\�DQG�TXDQWXP�WULDO�ZDV�KHDUG�LQ�WKH�&$7�RYHU����GD\V�LQ�-DQXDU\�
WR�0DUFK�������-XGJPHQW�ZDV�JLYHQ�RQ����-XO\�������ZLWK�WKH�&$7�ILQGLQJ�WKDW��
IURP� ����� WR� ������ WKH� 0DVWHUFDUG� 8.� 0,)V� UHVWULFWHG� FRPSHWLWLRQ� E\� HIIHFW��
6DLQVEXU\¶V�6XSHUPDUNHWV�/WG�Y�0DVWHU&DUG�,QF�>����@�&$7�����>����@�&RPS�$5�
���� 'DPDJHV� RI� DURXQG� �����P ZHUH� DZDUGHG� WR� 6DLQVEXU\¶V �DQG� VXEVHTXHQWO\�
DGMXVWHG�WR�WDNH�LQWR�DFFRXQW�WKH�LPSDFW�RI�FRUSRUDWLRQ�WD[��

��� ,Q�WKH�$$0�SURFHHGLQJV��$VGD�DQG�0RUULVRQV�LVVXHG�OLNH�FODLPV�IRU�GDPDJHV�
DJDLQVW�0DVWHUFDUG��XOWLPDWHO\� OLPLWHG� WR� WKH�0DVWHUFDUG�8.�0,)V�VLQFH����0D\�
�����DQG�WKH�0DVWHUFDUG�(($�0,)V�VLQFH����0D\�������$UJRV�DOVR�LVVXHG�D�FODLP�
OLPLWHG�WR�WKH�0DVWHUFDUG�8.�0,)V�VLQFH���2FWREHU�������WKH�0DVWHUFDUG�(($�0,)V�
IURP���2FWREHU�������DQG�0DVWHUFDUG¶V�,ULVK�GRPHVWLF�0,)V��³,ULVK�0,)V´��IURP���
2FWREHU������WR���-DQXDU\������DQG�IURP����-DQXDU\������RQZDUGV��7KH SDUWLHV¶�
YDULRXV FODLPV�ZHUH�FRPELQHG�

��� $�OLDELOLW\�WULDO�WRRN�SODFH�EHIRUH�3RSSOHZHOO�-�LQ�WKH�&RPPHUFLDO�&RXUW�LQ�
-XQH WR�-XO\��DQG�6HSWHPEHU WR�2FWREHU�������2Q����-DQXDU\�������3RSSOHZHOO�-�
GLVPLVVHG�WKH�FODLPV��$VGD�6WRUHV�/WG�Y�0DVWHU&DUG�,QF >����@�(:+&�����&RPP���
>����@���&0/5�����+H�IRXQG�WKDW��VXEMHFW�WR�ZKDW�FDPH�WR�EH�FDOOHG�IRU�VKRUWKDQG�
³WKH�GHDWK�VSLUDO�DUJXPHQW´��0DVWHUFDUG¶V�8.�DQG�,ULVK�0,)V�UHVWULFWHG FRPSHWLWLRQ
LQ�WKH�DFTXLULQJ�PDUNHW�FRQWUDU\ WR�DUWLFOH���������EXW�WKDW�WKH�HIIHFW�RI�WKDW�DUJXPHQW�
ZDV� WKDW� WKH\�GLG�QRW� LQIULQJH� WKDW�SURYLVLRQ��+H�DOVR�KHOG WKDW�0DVWHUFDUG¶V�8.��
,ULVK�DQG�(($�0,)V�ZHUH�H[HPSW�XQGHU�DUWLFOH��������LQ�DQ\�HYHQW�

��� ,Q� WKH� 9LVD� 6DLQVEXU\¶V� SURFHHGLQJV�� 6DLQVEXU\¶V� LVVXHG� OLNH� FODLPV� IRU�
GDPDJHV�DJDLQVW�9LVD�LQ�UHVSHFW�RI�WKH�9LVD�8.�0,)V�VLQFH����'HFHPEHU������

��� 6DLQVEXU\¶V�FODLP�ZDV�KHDUG�E\�3KLOOLSV�-�LQ�WKH�&RPPHUFLDO�&RXUW�LQ�D����
GD\�WULDO�RI�OLDELOLW\�LVVXHV�LQ�WKH�SHULRG����1RYHPEHU������WR���0DUFK�������2Q����
1RYHPEHU�������3KLOOLSV�-�GLVPLVVHG�6DLQVEXU\¶V�FODLP�DJDLQVW�9LVD��6DLQVEXU\¶V�
6XSHUPDUNHWV�/WG�Y�9LVD�(XURSH�6HUYLFHV�//& >����@�(:+&�������&RPP���>����@�
��$OO�(5������3KLOOLSV�-�IRXQG�WKDW�WKH�9LVD�8.�0,)V�GLG�QRW�UHVWULFW�FRPSHWLWLRQ�LQ�
WKH�DFTXLULQJ�PDUNHW�DQG�WKH�FODLP�ZDV�GLVPLVVHG��³WKH�9LVD�UHVWULFWLRQ�MXGJPHQW´��
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��� 2Q����)HEUXDU\�������3KLOOLSV�-�JDYH�D�IXUWKHU�MXGJPHQW��DW�WKH�UHTXHVW�RI�WKH�
SDUWLHV��DOWKRXJK�LW�ZDV�VWULFWO\�RELWHU��+H�IRXQG�WKDW�LI��FRQWUDU\�WR�KLV�FRQFOXVLRQ�LQ�
WKH�9LVD�UHVWULFWLRQ�MXGJPHQW��WKH�9LVD�8.�0,)V�GLG�UHVWULFW�FRPSHWLWLRQ��WKH\�ZHUH�
QRW�H[HPSW��DW�DQ\�OHYHO��XQGHU�DUWLFOH������� EHFDXVH�9LVD�KDG�QRW�HVWDEOLVKHG�WR�
WKH� UHTXLVLWH� VWDQGDUG� WKDW� WKH�9LVD�8.�0,)V� FDXVHG� DQ\� EHQHILWV� WR� FRQVXPHUV��
6DLQVEXU\¶V� 6XSHUPDUNHWV� /WG� Y� 9LVD� (XURSH� 6HUYLFHV� //&� >����@� (:+&� ����
�&RPP���>����@���&0/5��� �³WKH�9LVD�H[HPSWLRQ�MXGJPHQW´��

��� 7KH� MXGJPHQWV�EHORZ�DQG� WKHLU�HVVHQWLDO� UHDVRQLQJ�DUH�VXPPDULVHG�E\� WKH�
&RXUW�RI�$SSHDO�DW�SDUDV������ RI�LWV�MXGJPHQW�

7KH�&RXUW�RI�$SSHDO�GHFLVLRQ

��� 7KH�&RXUW�RI�$SSHDO�GLUHFWHG�WKDW�WKH�DSSHDOV�LQ�WKH�0DVWHUFDUG�6DLQVEXU\¶V�
SURFHHGLQJV��WKH�$$0�SURFHHGLQJV�DQG�WKH�9LVD�6DLQVEXU\¶V�SURFHHGLQJV�EH�KHDUG�
WRJHWKHU��7KHUH�ZDV�D�WHQ�GD\�KHDULQJ�EHWZHHQ����DQG����$SULO�������-XGJPHQW�ZDV�
KDQGHG�GRZQ�RQ ��-XO\�������RYHUWXUQLQJ�DOO�IRXU�RI�WKH�MXGJPHQWV�JLYHQ�EHORZ�

��� $V�UHJDUGV�3RSSOHZHOO�-¶V�MXGJPHQW�LQ�WKH�$$0�SURFHHGLQJV��WKH�&RXUW�RI�
$SSHDO�HQGRUVHG�KLV�YLHZ�WKDW�0DVWHUFDUG¶V�GHIDXOW�0,)V�LQYROYHG�D�GLVWRUWLRQ�RI�
FRPSHWLWLRQ�FRQWUDU\�WR�DUWLFOH���������EXW�GLVDSSURYHG�KLV�UHDVRQLQJ�RQ�WKH�GHDWK�
VSLUDO� DUJXPHQW��ZLWK� WKH� UHVXOW� WKDW� WKH�0DVWHUFDUG� GHIDXOW�0,)V�ZHUH� IRXQG� WR�
LQIULQJH�DUWLFOH���������7KH�&RXUW�RI�$SSHDO�DOVR�RYHUUXOHG�WKH�MXGJH�LQ�UHODWLRQ�WR�
KLV�FRQFOXVLRQ�RQ�0DVWHUFDUG¶V�FODLP�RI�H[HPSWLRQ�XQGHU�DUWLFOH���������,W�KHOG�WKDW�
0DVWHUFDUG�KDG�QRW�DGYDQFHG�HYLGHQFH�DW�WULDO�ZKLFK�ZDV�FDSDEOH�RI�VXEVWDQWLDWLQJ�
LWV� FODLP� IRU� H[HPSWLRQ� XQGHU� WKDW� SURYLVLRQ�� WKHUHIRUH�� WKH� MXGJH� VKRXOG� KDYH�
FRQFOXGHG�WKDW�0DVWHUFDUG¶V�FODLP�IRU�H[HPSWLRQ�IDLOHG�

��� 'HVSLWH� WKLV� UXOLQJ� UHJDUGLQJ� DUWLFOH� ������� LQ� WKH�$$0� SURFHHGLQJV�� WKH�
&RXUW�RI�$SSHDO�UHPLWWHG WKH�LVVXHV�DULVLQJ�XQGHU�DUWLFOH��������LQ�DOO�WKUHH�VHWV�RI�
SURFHHGLQJV� WR� WKH�&$7�� IRU� UHFRQVLGHUDWLRQ� WRJHWKHU�RQ� WKH EDVLV�RI� WKH H[LVWLQJ�
HYLGHQFH ZKLFK�KDG�EHHQ�DGGXFHG�LQ�DOO�WKUHH�VHWV�RI�SURFHHGLQJV�

��� 2Q����1RYHPEHU������9LVD�DQG�0DVWHUFDUG�ZHUH�JLYHQ�SHUPLVVLRQ�WR�DSSHDO�
DJDLQVW�WKH�&RXUW�RI�$SSHDO�GHFLVLRQ�RQ�DOO�JURXQGV�

��� 2Q���1RYHPEHU������$$0�ZHUH�JLYHQ�SHUPLVVLRQ�WR�FURVV�DSSHDO�DJDLQVW�
WKH�RUGHU�IRU�UHPLWWDO�PDGH�E\�WKH�&RXUW�RI�$SSHDO�
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7KH�LVVXHV

��� 7KH�LVVXHV�ZKLFK�DULVH�RQ�WKH�DSSHDO�DUH�DV�IROORZV�

�L� 'LG� WKH� &RXUW� RI� $SSHDO� HUU� LQ� ODZ� LQ� ILQGLQJ� WKDW� WKHUH� ZDV� D�
UHVWULFWLRQ�RI�FRPSHWLWLRQ�LQ�WKH�DFTXLULQJ�PDUNHW�FRQWUDU\�WR�DUWLFOH��������
7)(8�DQG�HTXLYDOHQW�QDWLRQDO�OHJLVODWLRQ"��³WKH�UHVWULFWLRQ�LVVXH´�

�LL� 'LG�WKH�&RXUW�RI�$SSHDO�ILQG��DQG�LI�VR�GLG�LW�HUU�LQ�ODZ�LQ�ILQGLQJ��WKDW�
9LVD� DQG� 0DVWHUFDUG� ZHUH� UHTXLUHG� WR� VDWLVI\� D� PRUH� RQHURXV� HYLGHQWLDO�
VWDQGDUG�WKDQ�WKDW�QRUPDOO\�DSSOLFDEOH�LQ�FLYLO OLWLJDWLRQ��LQ�RUGHU�WR�HVWDEOLVK�
WKDW�WKHLU�0,)V�ZHUH�H[HPSW�IURP�WKH�SURKLELWLRQ�RQ�UHVWULFWLYH�DJUHHPHQWV�
SXUVXDQW�WR�DUWLFOH��������7)(8��EHFDXVH�RI�WKH�HFRQRPLF�EHQHILWV�WR�ZKLFK�
WKH\�FRQWULEXWHG"��³WKH�VWDQGDUG�RI�SURRI�LVVXH´�

�LLL� 'LG�WKH�&RXUW�RI�$SSHDO�HUU�LQ�ODZ�LQ�ILQGLQJ�WKDW�LQ�RUGHU�WR�VKRZ�WKDW�
FRQVXPHUV�UHFHLYH�D�IDLU�VKDUH�RI�WKH�EHQHILWV�JHQHUDWHG�E\�WKH�0,)V��IRU�WKH�
SXUSRVH�RI�VDWLVI\LQJ�WKH�WHVW�IRU�H[HPSWLRQ�XQGHU�DUWLFOH��������7)(8��9LVD�
ZDV�UHTXLUHG�WR�SURYH�WKDW�WKH�EHQHILWV�SURYLGHG�WR�PHUFKDQWV�DORQH�DV�D�UHVXOW�
RI�WKH�0,)V�RXWZHLJKHG�WKH�FRVWV�DULVLQJ�IURP�WKH�0,)V��ZLWKRXW�WDNLQJ�DQ\�
DFFRXQW�RI�WKH�EHQHILWV�UHFHLYHG�E\�FDUGKROGHUV�DV�D�UHVXOW�RI�WKH�0,)V"��³WKH�
IDLU�VKDUH�LVVXH´�

�LY� 'LG�WKH�&RXUW�RI�$SSHDO�ILQG��DQG�LI�VR�GLG�LW�HUU�LQ�ODZ�LQ�ILQGLQJ��WKDW�
D�GHIHQGDQW�KDV�WR�SURYH�WKH�H[DFW�DPRXQW�RI�ORVV�PLWLJDWHG�LQ�RUGHU�WR�UHGXFH�
GDPDJHV"��³WKH�EURDG�D[H�LVVXH´�

��� ,I�LW�DULVHV��WKH�LVVXH�RQ�WKH�FURVV�DSSHDO�LV�ZKHWKHU�WKH�&RXUW�RI�$SSHDO�HUUHG�
LQ� UHPLWWLQJ� WKH� $$0� SURFHHGLQJV� IRU� UHFRQVLGHUDWLRQ LQ� UHODWLRQ� WR� H[HPSWLRQ�
XQGHU�DUWLFOH������� �³WKH�UHPLVVLRQ�LVVXH´��

,VVXH��L��� 7KH�UHVWULFWLRQ�LVVXH

��� ,Q�WKH�&$7�SURFHHGLQJV��WKH�&$7�GHFLGHG�WZR LVVXHV�ZKLFK�DUH�QR�ORQJHU�LQ�
GLVSXWH��QDPHO\�WKDW���L��WKH�0,)�GLG�QRW�DPRXQW�WR�D�UHVWULFWLRQ�RI�FRPSHWLWLRQ�E\�
REMHFW��DQG��LL��WKH�UHVWULFWLRQ�LVVXH�IHOO�WR�EH�FRQVLGHUHG�DJDLQVW�D�FRXQWHUIDFWXDO�LQ�
ZKLFK�WKH�WUDQVDFWLRQV�ZRXOG�EH�VHWWOHG�DW�SDU E\�GHIDXOW��ZKLFK�ZDV�HTXLYDOHQW�WR�D�
GHIDXOW�0,)�RI�]HUR� ,W� LV�DOVR�QRW� LQ�GLVSXWH� WKDW� WKH�VHWWLQJ�RI� WKH�8.�0,)�ZDV�
SXUVXDQW�WR�DQ�DJUHHPHQW�EHWZHHQ�XQGHUWDNLQJV�ZLWKLQ�WKH�PHDQLQJ�RI�DUWLFOH��������
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�VHH�SDUD����RI�WKH�&$7�MXGJPHQW��SDUD����RI�3RSSOHZHOO�-¶V�MXGJPHQW�DQG�SDUD���
RI�WKH�9LVD�UHVWULFWLRQ�MXGJPHQW��

��� 7KH�&$7�FRQVLGHUHG� WKDW�ELODWHUDO�0,)�DJUHHPHQWV�ZRXOG�EH�PDGH� LQ� WKH�
FRXQWHUIDFWXDO� DQG� PDGH� GHWDLOHG� ILQGLQJV� RQ� WKLV� EDVLV�� %RWK� 3RSSOHZHOO� -� DQG�
3KLOOLSV�-�GLVDJUHHG�ZLWK�WKLV�FRQFOXVLRQ� $V�3KLOOLSV�-�VWDWHG�DW�SDUDV�������� RI�WKH�
9LVD�UHVWULFWLRQ�MXGJPHQW�

³���� «�GHVSLWH� WKH� IDFW� WKDW�0,)V� KDYH� SURYLGHG�D� GHIDXOW�
OHYHO�RI�,QWHUFKDQJH )HH�IRU�PDQ\�\HDUV�«�ELODWHUDO�DJUHHPHQWV�
«�DUH�XQNQRZQ�LQ�WKH�8. PDUNHW��7KDW�GHPRQVWUDWHV�WKH�YHU\�
FRQVLGHUDEOH� VWUHQJWK� RI� WKH� PDUNHW IRUFHV� ZKLFK� NHHS� WKH�
,QWHUFKDQJH� )HH� DW� WKH� OHYHO� RI� WKH� GHIDXOW� QR� SDUW\� KDV�
SHUVXDGHG�DQRWKHU�WR�PRYH�DZD\�IURP�WKH�GHIDXOW�DQG�QR�SDUW\�
KDV�YROXQWHHUHG�WR�GR�VR�IRU�VRPH�SHUFHLYHG�EHQHILW�

«

���� ,Q� P\� MXGJPHQW� LW� ZRXOG� UHTXLUH� FOHDU� HYLGHQFH� WR�
VXSSRUW�D�ILQGLQJ�WKDW >ELODWHUDO�DJUHHPHQWV@�ZRXOG�HPHUJH�LQ�D�
GHIDXOW�VHWWOHPHQW�FRXQWHUIDFWXDO ZKHQ�WKH\�GR�QRW�DULVH�LQ�WKH�
DFWXDO� GHIDXOW� 6FKHPH� «� LW� LV� FOHDU� WKDW� WKHUH LV� QR� VXFK�
HYLGHQFH� LQ� WKHVH�SURFHHGLQJV��2Q� WKH�FRQWUDU\�� WKH�HYLGHQFH
ZDV�XQDQLPRXV�DQG�XQHTXLYRFDO�WR�WKH�RSSRVLWH�HIIHFW «´

��� ,W�LV�QRZ�FRPPRQ�JURXQG�WKDW�3RSSOHZHOO�-�DQG�3KLOOLSV�-�ZHUH�FRUUHFW�VR�WR�
ILQG��,W�IROORZV�WKDW�WKH�ILQGLQJV�PDGH�E\�WKH�&$7�RQ�WKH�FRXQWHUIDFWXDO�RQ�WKH�EDVLV�
RI�ELODWHUDO�DJUHHPHQWV�EHLQJ�PDGH�DUH�QRW�UHOHYDQW�WR�WKH�DSSHDO�

��� ,Q�WKH�$$0�SURFHHGLQJV��3RSSOHZHOO�-�ZRXOG�KDYH�IRXQG�WKDW�WKH�0DVWHUFDUG�
0,)V�ZHUH�D� UHVWULFWLRQ�RQ�FRPSHWLWLRQ�ZHUH�LW�QRW� IRU� WKH�GHDWK�VSLUDO�DUJXPHQW��
7KDW�DUJXPHQW�ZDV�QRW�VXSSRUWHG�RQ�DSSHDO��7KH�UHDVRQ� WKDW�KH�ZRXOG�RWKHUZLVH�
KDYH�IRXQG�WKDW�WKHUH�ZDV�D�UHVWULFWLRQ�LV�VXPPDULVHG�DW�SDUD�����RI�3RSSOHZHOO�-¶V
MXGJPHQW�

³���� ���7KH\� >WKH� 0,)V@� LPSRVHG� D� IORRU� EHORZ� ZKLFK� WKH�
06&�FRXOG�QRW�IDOO��EHFDXVH�DFTXLUHUV�KDG�WR�SD\�DW�OHDVW�WKDW�
PXFK�WR�LVVXHUV�DQG�KDG�WR�UHFRXS�LW�IURP�WKH�PHUFKDQWV��ZKLFK�
LQ�WXUQ�OHG�WR�KLJKHU�SULFHV�FKDUJHG�E\�DFTXLUHUV�WR�PHUFKDQWV�
WKURXJK�WKH�06&�WKDQ�LI�WKH�0,)�ZHUH�ORZHU�RU�]HUR��6XFK�D�
IORRU�UHVWULFWV�FRPSHWLWLRQ�EHFDXVH�LW�LQWHUIHUHV�ZLWK�WKH�DELOLW\�
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RI� DFTXLUHUV� WR� FRPSHWH� IRU�PHUFKDQWV¶� EXVLQHVV� E\� RIIHULQJ�
06&V� EHORZ� VXFK� IORRU�� ,W� LV� QR� GLIIHUHQW� LQ� NLQG� IURP� D�
FROOHFWLYH� DJUHHPHQW� E\� PDQXIDFWXUHUV� WR� PDLQWDLQ� LQIODWHG�
ZKROHVDOH�SULFHV��ZKLFK�SUHYHQWV�ZKROHVDOHUV�FRPSHWLQJ�RQ�WKH�
UHWDLO�PDUNHW�EHORZ�WKRVH�SULFHV�´

��� 3KLOOLSV�-�GLVDJUHHG�ZLWK�WKLV�UHDVRQLQJ�DQG�FRQFOXVLRQ��+LV�PDLQ�UHDVRQ�IRU�
GRLQJ�VR�LV�VHW�RXW�DW�SDUD�����RI�WKH�9LVD�UHVWULFWLRQ MXGJPHQW�

³���� «�WKH�VLWXDWLRQ�LV�H[DFWO\�WKH�VDPH�DW�DQ\�ORZHU�OHYHO�RI�
0,)��LQFOXGLQJ D�]HUR�0,)�RU�LWV�HTXLYDOHQW��D�QR�0,)�GHIDXOW�
6$3�>VHWWOHPHQW�DW�SDU@�FRXQWHUIDFWXDO��$W�WKDW ORZHU�OHYHO��WKH�
GHIDXOW� VHWWOHPHQW� UXOH� VWLOO� SURYLGHV� D� GHIDXOW� OHYHO� RI�
,QWHUFKDQJH� )HH�� DQG� WKHUHIRUH� �EHFDXVH� RI� WKH� ODFN� RI�
FRPSHWLWLYH�SUHVVXUH WR�GHSDUW�IURP�WKDW�GHIDXOW��ERWK�D�IORRU�
DQG� D� FHLOLQJ� IRU� WKDW� IHH�� 7KH� RQO\ GLIIHUHQFH� LV� WKH� OHYHO��
3RSSOHZHOO� -� UHMHFWHG� WKDW� DUJXPHQW� LQ� WKH� $VGD -XGJPHQW��
VWDWLQJ�DW�SDUD�����WKDW�µLQ�D�QR�0,) FRXQWHUIDFWXDO�WKH�DOOHJHG�
YLFH�LV�QRW�WKH�VDPH�DV�WKH�DFWXDO��WKHUH�LV�QR�IORRU�¶ +RZHYHU��
D� ]HUR� 0,)� RU QR�0,)�GHIDXOW� 6$3� FRXQWHUIDFWXDO� PRVW�
FHUWDLQO\�GRHV JLYH�ULVH�WR�D µIORRU¶��ERWK�LQ�HFRQRPLF�WHUPV�DQG�
DV�D�PDWWHU�RI�ORJLF��SDUWLFXODUO\�LQ�WKH FRQWH[W�RI�D�WZR�VLGHG�
PDUNHW��LW�SUHYHQWV�WKH�SRVVLELOLW\�RI�PDUNHW�IRUFHV GULYLQJ�WKH�
0,)� WR�D�QHJDWLYH� OHYHO� �HTXLYDOHQW� WR�D�SUHPLXP�RQ�VHWWOLQJ�
WKH WUDQVDFWLRQ�SULFH���$V�,�KDYH�PHQWLRQHG�DERYH��WKDW�LV�QRW�
PHUHO\� D WKHRUHWLFDO� SRVVLELOLW\�� DV� DOO� WKH� H[SHUW� HFRQRPLVWV
UHFRJQLVHG����´

��� 7KH� &RXUW� RI� $SSHDO� KHOG� WKDW� LW� ZDV� ERXQG� WR� IROORZ� WKH� GHFLVLRQ� LQ
0DVWHUFDUG�&- WKDW�WKH�0,)V�LQ�LVVXH�UHVWULFWHG�FRPSHWLWLRQ�ZLWKLQ�WKH�PHDQLQJ�RI�
DUWLFOH���������,W�VWDWHG�WKDW�WKLV�ZDV�QRW�D�GHFLVLRQ�IURP�ZKLFK�WKH�&RXUW�³HLWKHU�FDQ�
RU�VKRXOG�GHSDUW´��,WV�UHDVRQLQJ�LV�VXPPDULVHG�DW�SDUDV���������RI�WKH�MXGJPHQW�

³���� 2XU�FRQFOXVLRQV�RQ�WKH�SULPDU\�DUWLFOH �������LVVXH�FDQ�
EH� VXPPDULVHG TXLWH� VKRUWO\�� 7KH� FRUUHFW� FRXQWHUIDFWXDO� IRU�
VFKHPHV�OLNH�WKH�0DVWHU&DUG�DQG 9LVD�VFKHPHV�EHIRUH�XV�ZDV�
LGHQWLILHG�E\�WKH�>&RXUW�RI�-XVWLFH¶V@�GHFLVLRQ��,W�ZDV�µQR�GHIDXOW
0,)¶�DQG�D SURKLELWLRQ�RQ�H[�SRVW�SULFLQJ��RU�D�VHWWOHPHQW�DW�
SDU� UXOH��� 7KH UHOHYDQW� FRXQWHUIDFWXDO� KDV� WR� EH� OLNHO\� DQG�
UHDOLVWLF�LQ�WKH�DFWXDO�FRQWH[W��VHH WKH�2��*HUPDQ\ *PE+�	�
&R�2+* FDVH�>����@�(&5�,,�������SDUDV������ >2��*HUPDQ\�
Y�&RPPLVVLRQ� �&DVH�7��������@ DQG� WKH� >&RXUW� RI� -XVWLFH¶V@�
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GHFLVLRQ� SDUD�������EXW IRU�VFKHPHV�RI�WKLV�NLQG��WKH�>&RXUW�RI�
-XVWLFH@�KDV�GHFLGHG�WKDW�WKDW�WHVW�LV�VDWLVILHG�

���� 7KH�>&RXUW�RI�-XVWLFH¶V@�GHFLVLRQ�DOVR�PDGH�FOHDU�DW�SDUD�
����WKDW�0DVWHU&DUG¶V 0,)V��ZKLFK�UHVXOWHG�LQ�KLJKHU�SULFHV��
OLPLWHG�WKH�SUHVVXUH�ZKLFK�PHUFKDQWV FRXOG�H[HUW�RQ�DFTXLULQJ�
EDQNV�� UHVXOWLQJ� LQ� D� UHGXFWLRQ� LQ� FRPSHWLWLRQ EHWZHHQ�
DFTXLUHUV� DV� UHJDUGV� WKH� DPRXQW� RI� WKH� PHUFKDQWV¶� VHUYLFH�
FKDUJH� 7KLV�LV�QRW�D�GHFLVLRQ�IURP�ZKLFK�WKLV�FRXUW�HLWKHU�FDQ�
RU� VKRXOG� GHSDUW�� ,W DQVZHUV� WKH� VFKHPHV¶� DUJXPHQW� WKDW��
ZKHWKHU�DV�D�PDWWHU�RI�HYLGHQFH�RU�QRW� WKH�FRPSHWLWLYH�SURFHVV�
ZLOO�QRW�GLIIHU�LQ�WKH�FRXQWHUIDFWXDO��7KH�GHIDXOW�0,)V PD\�EH�
D�WUDQVSDUHQW�FRPPRQ�FRVW��ZKLFK�LV�SDVVHG�RQ�E\�DFTXLUHUV�WR
PHUFKDQWV�� DQG ZKLFK� GRHV� QRW� ILJXUH� LQ� WKH� QHJRWLDWLRQV�
EHWZHHQ� WKHP��EXW� LW GRHV�QRW� IROORZ� WKDW� DFTXLUHUV�QRQH WKH
OHVV�FRPSHWH�DV�VWURQJO\�IRU�PHUFKDQWV¶ EXVLQHVV�LQ�UHODWLRQ�WR�
WKH�DFTXLUHU¶V�PDUJLQ�DQG�WKH�DGGLWLRQDO�VHUYLFHV�WKH\ RIIHU��DV�
WKH\�ZRXOG�LQ�WKH�DEVHQFH�RI�WKH�GHIDXOW�0,)V�´

��� ,W�IROORZV�WKDW�WKHUH�DUH�HVVHQWLDOO\�WZR�LVVXHV�ZKLFK�DULVH���L��ZKHWKHU��DV�WKH�
&RXUW� RI�$SSHDO� KHOG�� WKH� FRXUW� LV� ERXQG� E\� WKH�0DVWHUFDUG�&- GHFLVLRQ RQ� WKH�
UHVWULFWLRQ� LVVXH� DQG��LL�� LI�QRW��ZKHWKHU� WKDW� GHFLVLRQ�RXJKW� WR�EH� IROORZHG��7KLV�
UHTXLUHV� D� GHWDLOHG� FRQVLGHUDWLRQ� RI� ZKDW� ZDV� GHFLGHG� E\� WKH� &RPPLVVLRQ�� WKH�
*HQHUDO�&RXUW�DQG�WKH�&RXUW�RI�-XVWLFH� DQG�RI�WKHLU�UHDVRQLQJ�

,V�WKH�FRXUW�ERXQG�E\�0DVWHUFDUG�&-"

7KH�0DVWHUFDUG�&RPPLVVLRQ�'HFLVLRQ

��� 7KH� GHFLVLRQ� LV� VXPPDULVHG� DW� SDUDV� �������� RI� WKH� &RXUW� RI� $SSHDO�
MXGJPHQW�

��� 7KH�UHVWULFWLRQ�RI�FRPSHWLWLRQ�LGHQWLILHG�E\�WKH�GHFLVLRQ�LV�VXPPDULVHG�LQ�WKH�
([HFXWLYH�6XPPDU\��SRLQW��� DV�IROORZV�

³7KH� 0,)� LQ� 0DVWHU&DUG¶V� VFKHPH� UHVWULFWV� FRPSHWLWLRQ�
EHWZHHQ DFTXLULQJ� EDQNV� E\� LQIODWLQJ� WKH� EDVH� RQ� ZKLFK�
DFTXLULQJ�EDQNV�VHW FKDUJHV�WR�PHUFKDQWV�DQG�WKHUHE\�VHWWLQJ�D�
IORRU�XQGHU�WKH�PHUFKDQW IHH��,Q�WKH�DEVHQFH�RI�WKH�PXOWLODWHUDO�
LQWHUFKDQJH�IHH�WKH�PHUFKDQW�IHHV�VHW�E\�DFTXLULQJ�EDQNV�ZRXOG�
EH�ORZHU�´
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��� 7KLV�UHIOHFWV�WKH�ILQGLQJ�PDGH�DW�UHFLWDO�����

³0DVWHU&DUG¶V� 0,)� FRQVWLWXWHV� D� UHVWULFWLRQ� RI� SULFH�
FRPSHWLWLRQ� LQ� WKH DFTXLULQJ� PDUNHWV�� ,Q� WKH� DEVHQFH� RI� D�
ELODWHUDO� DJUHHPHQW�� WKH� PXOWLODWHUDO µGHIDXOW¶ UXOH� IL[HV� WKH�
OHYHO�RI�WKH�LQWHUFKDQJH�IHH�UDWH�IRU�DOO�DFTXLULQJ EDQNV�DOLNH��
WKHUHE\�LQIODWLQJ�WKH�EDVH�RQ�ZKLFK�DFTXLULQJ�EDQNV�VHW�FKDUJHV
WR�PHUFKDQWV��3ULFHV�VHW�E\�DFTXLULQJ�EDQNV�ZRXOG�EH�ORZHU�LQ�
WKH� DEVHQFH RI� WKLV� UXOH� DQG� LQ� WKH� SUHVHQFH� RI� D� UXOH� WKDW�
SURKLELWV� H[� SRVW� SULFLQJ�� 7KH 0DVWHU&DUG� 0,)� WKHUHIRUH�
FUHDWHV�DQ�DUWLILFLDO�FRVW�EDVH�WKDW�LV�FRPPRQ�IRU DOO�DFTXLUHUV�
DQG�WKH�PHUFKDQW�IHH�ZLOO�W\SLFDOO\�UHIOHFW�WKH�FRVWV�RI�WKH�0,)�
7KLV� OHDGV� WR� D� UHVWULFWLRQ� RI� SULFH� FRPSHWLWLRQ� EHWZHHQ�
DFTXLULQJ�EDQNV�WR WKH�GHWULPHQW�RI�PHUFKDQWV��DQG�VXEVHTXHQW�
SXUFKDVHUV��´

��� 7KLV�LV�IXUWKHU�H[SODLQHG�DW�UHFLWDO�����DV�IROORZV�

³« 7KH�GHFLVLYH�TXHVWLRQ�LV�ZKHWKHU�LQ�WKH�DEVHQFH�RI�WKH�0,)�
WKH� SULFHV DFTXLUHUV� FKDUJH� WR� PHUFKDQWV� DW� ODUJH� ZRXOG� EH�
ORZHU��7KLV�LV�WKH�FDVH� EHFDXVH WKH�SULFH�HDFK�LQGLYLGXDO�EDQN�
FRXOG� FKDUJH� WR� PHUFKDQWV� ZRXOG EH� IXOO\� GHWHUPLQHG� E\�
FRPSHWLWLRQ� UDWKHU� WKDQ� WR� D� ODUJH� H[WHQW� E\� D FROOHFWLYH�
GHFLVLRQ�DPRQJ��RU�RQ�EHKDOI�RI��WKH�EDQNV�´

��� $W�UHFLWDOV���� WR�����WKH�&RPPLVVLRQ�DGGUHVVHG�WKH�DUJXPHQW�RI�0DVWHUFDUG�
DQG�9LVD��ZKR�KDG�EHHQ�DOORZHG�WR�SDUWLFLSDWH�LQ�WKH�SURFHHGLQJV��WKDW�WKH�0,)�ZDV�
QRW� D� UHVWULFWLRQ�EHFDXVH� LWV� HIIHFW�ZRXOG�EH� OLNH� DQ� H[FLVH� WD[��7KLV� DUJXPHQW� LV�
UHFRUGHG�DW�UHFLWDO�����LQ�WKH�IROORZLQJ�WHUPV�

³$W�WKH�RUDO�KHDULQJ�9LVD¶V�H[SHUW�DOVR�DUJXHG�WKDW�LW�ZDV�KDUG�
WR� LPDJLQH� KRZ� D� PXOWLODWHUDOO\� VHW� LQWHUFKDQJH� IHH� FRXOG�
SRVVLEO\� UHVWULFW� FRPSHWLWLRQ� EHWZHHQ� DFTXLULQJ� EDQNV��
&RPSHWLWLRQ� DPRQJ� DFTXLUHUV� FRXOG� QRW� EH� VWURQJHU�ZLWK� µDW�
SDU¶� FOHDULQJ� WKDQ� ZLWK� D� 0,)�� MXVW� DV� LW� ZRXOG� EH� KDUG� WR�
DVVXPH� WKDW� EUHZHULHV� ZRXOG� FRPSHWH� PRUH� NHHQO\� LI� RQH�
VFUDSV�H[FLVH�WD[HV�´

��� 7KLV�LV�HVVHQWLDOO\�WKH�VDPH�DUJXPHQW�DV�WKDW�DGYDQFHG�VXFFHVVIXOO\�E\�9LVD�
EHIRUH� 3KLOOLSV� -� DQG� DJDLQ� RQ� WKLV� DSSHDO�� ,Q� VXPPDU\�� LQ� D� FRXQWHUIDFWXDO�ZLWK�
VHWWOHPHQW�DW�SDU��HTXLYDOHQW�WR�D�]HUR�UDWHG�0,)��WKHUH�LV�QR�SURFHVV�RI�FRPSHWLWLRQ�
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DV�WR�WKDW GHIDXOW�WHUP�RI�VHWWOHPHQW��MXVW�DV�WKHUH�ZRXOG�QRW�EH�LI�WKHUH�ZDV D�0,)��D�
FRPPRQ�DQG�WUDQVSDUHQW�FRVW ZKLFK�LV�DOVR�D�GHIDXOW�WHUP�RI�VHWWOHPHQW��QRW�D�SULFH�
RU�FKDUJH��,Q�ERWK�WKH�IDFWXDO�VFHQDULR�DQG�WKH�FRXQWHUIDFWXDO� FRPSHWLWLRQ�LV�OLPLWHG�
WR� WKH� DFTXLUHU¶V� LQGLYLGXDO�PDUJLQDO� FRVW DQG�PDUN� XS�� 7KHUH� LV� DFFRUGLQJO\� QR�
GLIIHUHQFH�LQ�WKH�FRPSHWLWLYH�SURFHVV�DQG�QR�UHVWULFWLRQ�RQ�FRPSHWLWLRQ��³WKH�]HUR�
0,)�DUJXPHQW´��

��� 7KH�&RPPLVVLRQ�UHMHFWHG�WKLV�DUJXPHQW�IRU�WKH�IROORZLQJ�UHDVRQV�

³���� 0DVWHU&DUG�SXWV�IRUZDUG�WKDW�WKH�LQWHUFKDQJH�IHH�GRHV�
QRW�IDYRXU�D�SDUWLFXODU DFTXLUHU�RU�W\SH�RI�DFTXLUHU�RYHU�RWKHU�
DFTXLUHUV�W\SHV�RI�DFTXLUHUV��µ7KH LQWHUFKDQJH�IHH�LV�D�FRPPRQ�
LGHQWLFDO�FRVW��ERUQH�E\�DOO�DFTXLUHUV��WKDW�GRHV QRW�LQIOXHQFH�
SULFH� FRPSHWLWLRQ�EHWZHHQ�DFTXLUHUV� LQ� WHUPV�RI�GHWHUPLQLQJ�
WKH OHYHO�RI�06&V¶��9LVD¶V�H[SHUW�UDLVHG�D�VLPLODU�DUJXPHQW�DW�
WKH�RUDO�KHDULQJ�E\ FRPSDULQJ�WKH�0,)�WR�DQ�H[FLVH�WD[�

«

���� «�HYHQ�LI�RQH�ZHUH�WR�TXDOLI\�D�0,)�DV�D�NLQG�RI�µH[FLVH�
WD[¶�WKLV�LV�QR�UHDVRQ�ZK\�WKH�0,)�VKRXOG�IDOO�RXWVLGH�DUWLFOH�
������RI�WKH�7UHDW\ >QRZ�DUWLFOH��������7)(8@� 7KH�FROOHFWLYH�
DFW�RI�FRPSHWLQJ�XQGHUWDNLQJV�WR�UDLVH�FKDUJHV�IRU�FRQVXPHUV�
LV VXEMHFW�WR�WKH�SURKLELWLRQ�RI�DUWLFOH�������RI�WKH�7UHDW\�

���� ,I�WKH�FRQFHSW�RI�D�UHVWULFWLRQ�RI�FRPSHWLWLRQ�ZLWKLQ�WKH�
PHDQLQJ�RI�DUWLFOH�������RI�WKH�7UHDW\�KDG�WR�EH�LQWHUSUHWHG�DV�
0DVWHU&DUG�VXJJHVWV��WKHQ�DUWLFOH�������RI�WKH�7UHDW\�ZRXOG�EH�
HQWLUHO\� GHSULYHG� RI� LWV� HIIHW� XWLOH�� 7KH�0DVWHU&DUG�0,)� QRW�
RQO\� FUHDWHV� DQ� �DUWLILFLDO�� FRPPRQ� FRVW� IRU� DFTXLUHUV� DQG�
WKHUHE\� VHWV� D� IORRU� IRU� WKH� IHHV� HDFK� DFTXLUHU� FKDUJHV� WR�
PHUFKDQWV�� $FTXLUHUV� DOVR� NQRZ� SUHFLVHO\� WKDW� DOO� RI� WKHLU�
FRPSHWLWRUV� SD\� WKH� YHU\� VDPH� IHHV�� 7KH� SULFH� IORRU�DQG� WKH�
WUDQVSDUHQF\�RI� LW� WR�DOO� VXSSOLHUV� LQYROYHG��WKDW� LV� WR�VD\� WKH�
NQRZOHGJH�RI�HDFK�DFTXLUHU�DERXW�WKH�FRPPRQDOLW\�RI�WKH�0,)�
IRU�DOO�RWKHU�DFTXLUHUV�LQ�WKH�0DVWHU&DUG�VFKHPH��HOLPLQDWH�DQ�
HOHPHQW�RI�XQFHUWDLQW\�

���� ,Q� WKH� DEVHQFH� RI� 0DVWHU&DUG¶V� 0,)�� WKH� SULFHV
DFTXLUHUV�FKDUJH�WR�PHUFKDQWV ZRXOG�QRW�WDNH�LQWR�DFFRXQW�WKH�
DUWLILFLDO�FRVW�EDVH�RI�WKH�0,)�DQG�ZRXOG�RQO\ EH�VHW�WDNLQJ�LQWR�
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DFFRXQW� WKH�DFTXLUHU¶V� LQGLYLGXDO�PDUJLQDO�FRVW�DQG�KLV�PDUN
XS�

���� 6WDWHPHQWV�RI�UHWDLOHUV�GHPRQVWUDWH�WKDW�WKH\�ZRXOG�EH�
LQ D�SRVLWLRQ�WR�H[HUW WKDW�SUHVVXUH�LI�DFTXLUHUV�ZHUH�QRW�DEOH�WR�
UHIHU�WR�LQWHUFKDQJH�IHH�DV�WKH µVWDUWLQJ�SRLQW¶ �WKDW�LV�WR�VD\��DV�
WKH�IORRU��IRU�QHJRWLDWLQJ�WKH�06&��7KLV�LV EHFDXVH�ZLWKRXW�D�
GHIDXOW� WKDW� IL[HV� DQ� LQWHUFKDQJH� IHH� UDWH� LQ� WKH� DEVHQFH�RI D
ELODWHUDO�DJUHHPHQW��PHUFKDQWV�FRXOG�VKRS�DURXQG� WR�FRQWUDFW�
ZLWK� WKH� DFTXLUHU ZKR� LQFXUV� WKH� ORZHVW� LQWHUFKDQJH�FRVWV����

$FTXLUHUV� ZKR� ELODWHUDOO\� DJUHH� WR SD\� UHODWLYHO\� KLJK�
LQWHUFKDQJH� IHHV� WR� LVVXHUV� ZRXOG� XOWLPDWHO\� QRW� UHPDLQ
FRPSHWLWLYH��DV�RWKHU�DFTXLUHUV�FRXOG�XQGHUFXW�WKHLU�PHUFKDQW�
IHHV�E\�UHIXVLQJ WR�HQWHU�LQWR�ELODWHUDO�DJUHHPHQWV�ZLWK�LVVXHUV�
RU� E\� DJUHHLQJ� RQ� UHODWLYHO\ ORZHU� LQWHUFKDQJH� IHHV�� 7KH�
XQFHUWDLQW\� RI� HDFK� LQGLYLGXDO� DFTXLUHU� DERXW� WKH OHYHO� RI�
LQWHUFKDQJH�IHHV�ZKLFK�FRPSHWLWRUV�ELODWHUDOO\�DJUHH�WR�SD\�WR�
LVVXHUV ZRXOG�H[HUFLVH�D�FRQVWUDLQW�RQ�DFTXLUHUV��,Q�WKH�ORQJ�UXQ�
WKLV� SURFHVV� FDQ� EH H[SHFWHG� WR� OHDG� WR� WKH� HVWDEOLVKPHQW� RI�
LQWHU�EDQN�FODLPV�DQG�GHEWV�DW� WKH� IDFH YDOXH�RI� WKH�SD\PHQW�
WKDW�LV�ZLWKRXW�GHGXFWLQJ�DQ\�LQWHUFKDQJH�IHHV��$ PXOWLODWHUDO�
UXOH� WKDW� E\� GHIDXOW� VHWV� D� FHUWDLQ� LQWHUFKDQJH� IHH� UDWH� LQ� WKH
DEVHQFH� RI� ELODWHUDO� QHJRWLDWLRQV� SUHYHQWV� WKLV� FRPSHWLWLYH�
SURFHVV��,Q�WKH DEVHQFH�RI�VXFK�D�UXOH��DQG�LQ�WKH�SUHVHQFH�RI�D�
SURKLELWLRQ� RI� H[� SRVW� SULFLQJ� DFTXLULQJ EDQNV� ZRXOG�
HYHQWXDOO\� HQG� XS� VHWWLQJ� WKHLU�06&V�PHUHO\� E\� WDNLQJ LQWR�
DFFRXQW�WKHLU�RZQ�PDUJLQDO�FRVW�SOXV�D�FHUWDLQ�PDUN�XS�´

��� )RRWQRWH�����WR�SDUD�����SURYLGHV DV�IROORZV�

³1RWH�WKDW�LQ�WKH�&RPPLVVLRQ¶V�YLHZ�LQ�WKH�DEVHQFH�RI�D�GHIDXOW�
0,)�EDQNV�PD\�RU�PD\�QRW�HQWHU LQWR�ELODWHUDO�DJUHHPHQWV�RQ�
LQWHUFKDQJH� IHHV�� 7KH� H[LVWHQFH� RI� VXFK� ELODWHUDOO\� DJUHHG
LQWHUFKDQJH� IHHV� LV� QR� SUH�UHTXLVLWH� IRU� WKH� YLDELOLW\� RI� WKH�
0DVWHU&DUG�SD\PHQW�FDUG�VFKHPH��,Q WKH�DEVHQFH�RI�D�GHIDXOW�
0,)� SULFHV� DUH� HVWDEOLVKHG� RQ� ERWK� VLGHV� RI� WKH�0DVWHU&DUG�
VFKHPH�DV VHW�RXW�LQ�VHFWLRQ����������LH��HDFK�EDQN�GHWHUPLQHV�
LWV� VHUYLFH� OHYHOV� DQG� SULFHV� LQ� D� PDQQHU� WKDW PD[LPLVHV� LWV�
LQGLYLGXDO�SURILWV�´
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0DVWHUFDUG�*&

��� 0DVWHUFDUG�DSSOLHG�WR�WKH�&-(8�IRU�DQQXOPHQW�RI�WKH�&RPPLVVLRQ¶V�GHFLVLRQ��
,WV�DSSOLFDWLRQ�ZDV�GHWHUPLQHG�E\ WKH�*HQHUDO�&RXUW�

��� 7KH�*HQHUDO�&RXUW¶V�GHFLVLRQ�LV�VXPPDULVHG�DW�SDUDV���������RI�WKH�&RXUW�RI�
$SSHDO�MXGJPHQW�

��� 2Q� WKH� UHVWULFWLRQ� LVVXH� WKH�*HQHUDO� &RXUW� VXPPDULVHG� WKH� &RPPLVVLRQ¶V�
UHDVRQLQJ�DQG�FRQFOXVLRQ�DV�IROORZV�

³��� $FFRUGLQJ� WR� WKH� &RPPLVVLRQ�� WKH� PHPEHUV� RI� WKH�
0DVWHU&DUG� SD\PHQW RUJDQLVDWLRQ� FROOHFWLYHO\� H[HUW� PDUNHW�
SRZHU�YLV�j�YLV�PHUFKDQWV�DQG�WKHLU FXVWRPHUV��7KXV��WKH�0,)�
KDG�WKH�HIIHFW�RI�LQIODWLQJ�WKH�EDVH�RI�WKH�06&��ZKLOH�WKH�ODWWHU�
FRXOG� EH� ORZHU� LI� WKHUH� ZHUH� QR� 0,)� DQG� LI� WKHUH� ZHUH� D�
SURKLELWLRQ�RI�XQLODWHUDO�SULFLQJ�D�SRVWHULRUL�RI�WUDQVDFWLRQV�E\�
WKH�LVVXLQJ�EDQNV��µSURKLELWLRQ�RI�H[�SRVW�SULFLQJ¶���,W�IROORZV�
IURP� WKLV� WKDW� WKH�0,)� H[DPLQHG� E\� WKH� &RPPLVVLRQ� LQ� WKH�
FRQWHVWHG� GHFLVLRQ� OHG� WR� D� UHVWULFWLRQ� RI� SULFH� FRPSHWLWLRQ�
EHWZHHQ� DFTXLULQJ� EDQNV� WR� WKH� GHWULPHQW� RI� PHUFKDQWV� DQG�
WKHLU� FXVWRPHUV� �UHFLWDOV� ����� ���� DQG� ��� WR� WKH� FRQWHVWHG�
GHFLVLRQ���«´

��� 7KH�*HQHUDO�&RXUW�DGGUHVVHG�WKH�FRPSODLQWV�PDGH�UHODWLQJ WR�WKH�DVVHVVPHQW�
RI�FRPSHWLWLRQ�LQ�WKH�DEVHQFH�RI�WKH�0,)�DW�SDUDV����������$W�SDUD�����LW�PDGH�WKH�
IROORZLQJ�JHQHUDO�REVHUYDWLRQ�DERXW�WKH�SXUSRVH�RI�DUWLFOH��������D��

³���� «�LW�LV�KHOSIXO�WR�SRLQW�RXW�WKDW�DUWLFOH�������D��(&�>QRZ�
DUWLFOH� �������D�� 7)(8@� H[SUHVVO\� SURYLGHV� WKDW� PHDVXUHV�
ZKLFK� GLUHFWO\� RU� LQGLUHFWO\� IL[� SXUFKDVH� RU� VHOOLQJ� SULFHV�
FRQVWLWXWH UHVWULFWLRQV�RI�FRPSHWLWLRQ��DQG�WKDW��DFFRUGLQJ�WR�WKH�
FDVH� ODZ�� WKH� SXUSRVH� RI� DUWLFOH� ������D�� (&� LV� WR� SURKLELW�
XQGHUWDNLQJV�IURP�GLVWRUWLQJ�WKH�QRUPDO�IRUPDWLRQ�RI�SULFHV�RQ�
WKH�PDUNHWV��,&,�Y�&RPPLVVLRQ �&DVH�7��������>����@�(&5�,,�
������SDUD������´

��� $W�SDUD�����WKH�*HQHUDO�&RXUW�VHW�RXW�WKH�FRPSODLQW�PDGH�EDVHG�RQ�WKH�]HUR�
0,)�DUJXPHQW�
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³���� «�WKH�DSSOLFDQWV�VXEPLW��LQ�HVVHQFH��WKDW�WKH�IDFW�WKDW�WKH�
0,)�KDG�DQ� LPSDFW�RQ� WKH� OHYHO�RI� WKH�06&�GRHV�QRW� DIIHFW�
FRPSHWLWLRQ�EHWZHHQ�DFTXLUHUV��EHFDXVH�WKH�0,)�DSSOLHV�LQ�WKH�
VDPH�ZD\�WR�DOO�DFTXLUHUV�DQG�RSHUDWHV�DV�D�FRVW�WKDW�LV�FRPPRQ�
WR�DOO�RI�WKHP��7KXV��WKH�SURKLELWLRQ�RI�H[�SRVW�SULFLQJ�ZRXOG�
HIIHFWLYHO\�LPSRVH�D�0,)�VHW�DW�]HUR�ZKLFK��IURP�D�FRPSHWLWLYH�
DVSHFW��ZRXOG�EH� HTXLYDOHQW� WR� DQG� MXVW� DV� WUDQVSDUHQW� DV� WKH�
FXUUHQW�0,)��WKH�RQO\�GLIIHUHQFH�EHLQJ�WKH�OHYHO�DW�ZKLFK�LW�LV�
VHW�´

��� 7KH�*HQHUDO�&RXUW�UHMHFWHG�WKLV�DUJXPHQW�DQG�VHW�RXW�LWV�FRQFOXVLRQ�DW�SDUD
����DV�IROORZV�

³���� 7KLV� OLQH� RI� DUJXPHQW� FDQQRW� EH� DFFHSWHG�� 6LQFH� LW� LV�
DFNQRZOHGJHG�WKDW�WKH 0,)�VHWV�D�IORRU�IRU�WKH�06&�DQG�LQ�VR�
IDU�DV�WKH�&RPPLVVLRQ�ZDV�OHJLWLPDWHO\ HQWLWOHG�WR�ILQG�WKDW�D�
0DVWHU&DUG� V\VWHP� RSHUDWLQJ� ZLWKRXW� D� 0,)� ZRXOG� UHPDLQ
HFRQRPLFDOO\� YLDEOH�� LW� QHFHVVDULO\� IROORZV� WKDW� WKH�0,)� KDV�
HIIHFWV� UHVWULFWLYH� RI FRPSHWLWLRQ�� %\� FRPSDULVRQ� ZLWK� DQ�
DFTXLULQJ�PDUNHW�RSHUDWLQJ�ZLWKRXW� WKHP�� WKH 0,)� OLPLWV� WKH�
SUHVVXUH�ZKLFK�PHUFKDQWV�FDQ�H[HUW�RQ�DFTXLULQJ�EDQNV�ZKHQ
QHJRWLDWLQJ� WKH� 06&� E\� UHGXFLQJ� WKH� SRVVLELOLW\� RI� SULFHV�
GURSSLQJ�EHORZ�D�FHUWDLQ�WKUHVKROG�´

0DVWHUFDUG�&-

��� 0DVWHUFDUG� DSSHDOHG� DJDLQVW� WKH�*HQHUDO�&RXUW¶V� GHFLVLRQ� WR� WKH�&RXUW� RI�
-XVWLFH�

��� 7KH� $GYRFDWH� *HQHUDO� UHFRPPHQGHG� WKDW� WKH� DSSHDO� EH� GLVPLVVHG�� +H�
VXPPDULVHG�WKH�&RPPLVVLRQ¶V�UHDVRQLQJ�DQG�FRQFOXVLRQ�DV�IROORZV�

³$*�� � ,Q� WKH� GHFLVLRQ� DW� LVVXH�� WKH�&RPPLVVLRQ� FRQVLGHUHG�
WKDW� WKH� GHFLVLRQV� VHWWLQJ� WKH�0,)�� ZKLFK� LW� FKDUDFWHULVHG� DV�
GHFLVLRQV�RI�DQ�DVVRFLDWLRQ�RI�XQGHUWDNLQJV�ZLWKLQ�WKH�PHDQLQJ�
RI� DUWLFOH� ������ (&�� UHVWULFW� FRPSHWLWLRQ� EHWZHHQ� DFTXLULQJ�
EDQNV�DQG�WKHUHE\�LQIULQJH�WKDW�DUWLFOH�DQG�DUWLFOH����RI�WKH�(($�
$JUHHPHQW��LQ�WKDW�WKH\�DPRXQW�LQ�IDFW�WR�VHWWLQJ�D�PLQLPXP�
SULFH�IRU�WKH�06& «

«
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$*�� � ,Q� WKH� SUHVHQW� FDVH�� WKH� &RPPLVVLRQ� H[DPLQHG� WKH�
FRPSHWLWLYH� SURFHVV� WKDW� ZRXOG� KDYH� GHYHORSHG� RQ� WKH�
DFTXLULQJ�PDUNHW�LQ�WKH�DEVHQFH�RI�WKH�0,)�DW�UHFLWDOV�����WR�
����WR�WKH�GHFLVLRQ�DW�LVVXH�DQG�FRQFOXGHG�WKDW��LQ�WKH�DEVHQFH�
RI�WKH�0,)�DQG�ZLWK�D�SURKLELWLRQ�RQ�H[�SRVW SULFLQJ��WKH�SULFHV�
FKDUJHG� WR�PHUFKDQWV�E\�DFTXLUHUV� µZRXOG�RQO\�EH�VHW� WDNLQJ�
LQWR� DFFRXQW� WKH� DFTXLUHU¶V� LQGLYLGXDO� PDUJLQDO� FRVW� DQG� KLV�
PDUN�XS¶� «´

��� 7KH�&RXUW�RI�-XVWLFH¶V�GHFLVLRQ�LV�VXPPDULVHG�DW�SDUDV���������RI�WKH�&RXUW�
RI�$SSHDO�MXGJPHQW�

��� 7KH�&RXUW�RI�-XVWLFH�H[SODLQHG�DQG�DIILUPHG�WKH�*HQHUDO�&RXUW¶V�FRQFOXVLRQ�
DW�SDUD�����RI�LWV�MXGJPHQW�LQ�WKH�IROORZLQJ�WHUPV�

³���� ,Q�SDUWLFXODU��ZKLOH�WKH�*HQHUDO�&RXUW�FOHDUO\�H[SODLQHG�
LQ� SDUD� ���� RI� WKH� MXGJPHQW� XQGHU� DSSHDO� WKDW� WKH�0,) KDG�
UHVWULFWLYH�HIIHFWV�LQ�WKDW�WKH\�

µ>OLPLW@� WKH� SUHVVXUH� ZKLFK� PHUFKDQWV� FDQ� H[HUW� RQ�
DFTXLULQJ�EDQNV�ZKHQ�QHJRWLDWLQJ�WKH�06&�E\�UHGXFLQJ�
WKH� SRVVLELOLW\� RI� SULFHV� GURSSLQJ� EHORZ� D� FHUWDLQ�
WKUHVKROG¶�� LQ� FRQWUDVW� ZLWK� µDQ� DFTXLULQJ� PDUNHW�
RSHUDWLQJ�ZLWKRXW�WKHP¶�

WKH�*HQHUDO�&RXUW�GLG�QRW�PHUHO\�SUHVXPH�WKDW�WKH�0,)�VHW�D�
IORRU�IRU�WKH�06&�EXW��RQ�WKH�FRQWUDU\��SURFHHGHG�WR�FDUU\�RXW�
D� GHWDLOHG� H[DPLQDWLRQ� LQ� SDUDV� ���� WR� ���� RI� WKH� MXGJPHQW�
XQGHU�DSSHDO�LQ�RUGHU�WR�GHWHUPLQH�ZKHWKHU�WKDW�ZDV�LQ�IDFW�WKH�
FDVH�´

��� 7KH�&RXUW�RI�-XVWLFH HQGRUVHG�WKH�*HQHUDO�&RXUW¶V�UHMHFWLRQ�RI�WKH�]HUR�0,)�
DUJXPHQW�LQ�WKH�IROORZLQJ�WHUPV�

³���� «�WKH�DSSHOODQWV�FDQQRW�FULWLFLVH�WKH�*HQHUDO�&RXUW�IRU�
KDYLQJ� IDLOHG� WR H[SODLQ�KRZ� WKH�K\SRWKHVLV� DSSOLHG�KDG� OHVV�
UHVWULFWLYH�HIIHFWV�RQ�FRPSHWLWLRQ�WKDQ�WKH�0,)��JLYHQ�WKDW�WKH�
RQO\�GLIIHUHQFH�EHWZHHQ� WKH� WZR�VLWXDWLRQV� OLHV� LQ� WKH�SULFLQJ
OHYHO� RI� WKH�0,)��$V� WKH�&RPPLVVLRQ� ULJKWO\� SRLQWV� RXW�� WKH�
MXGJPHQW�XQGHU� DSSHDO� LV QRW�EDVHG�RQ� WKH�SUHPLVV WKDW�KLJK�
SULFHV�LQ�WKHPVHOYHV�FRQVWLWXWH�DQ�LQIULQJHPHQW�RI DUWLFOH�������
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(&��2Q�WKH�FRQWUDU\��DV�LV�DSSDUHQW�IURP�WKH�YHU\�ZRUGLQJ�RI
SDUD�����RI�WKH�MXGJPHQW�XQGHU�DSSHDO��KLJK�SULFHV�PHUHO\�DULVH�
DV� WKH� UHVXOW RI� WKH� 0,)� ZKLFK� OLPLW� WKH� SUHVVXUH� ZKLFK�
PHUFKDQWV� FRXOG� H[HUW� RQ� DFTXLULQJ EDQNV�� ZLWK� D� UHVXOWLQJ�
UHGXFWLRQ� LQ� FRPSHWLWLRQ� EHWZHHQ� DFTXLUHUV� DV� UHJDUGV� WKH
DPRXQW�RI�WKH�06&�´

9LVD�DQG�0DVWHUFDUG¶V DUJXPHQWV

��� 0V�'LQDK�5RVH�4&�IRU�9LVD��ZKRVH�DUJXPHQW�LV DGRSWHG�DQG�VXSSRUWHG�E\�
0U�0DUN�+RVNLQV�4&�IRU�0DVWHUFDUG��VXEPLWV WKDW�WKH�&RXUW�RI�$SSHDO�ZDV�ZURQJ�
WR� FRQFOXGH� WKDW� LW�ZDV� ERXQG� E\�0DVWHUFDUG�&-�� 7KH� GHFLVLRQV RI� WKH�&RXUW� RI�
-XVWLFH DQG� WKH� *HQHUDO� &RXUW� GHSHQGHG� RQ� WKH� IDFWXDO� EDVLV� RI� WKH� 0DVWHUFDUG�
&RPPLVVLRQ� 'HFLVLRQ�� &UXFLDO� WR� WKDW� IDFWXDO� EDVLV� ZDV� WKH� &RPPLVVLRQ¶V�
GHWHUPLQDWLRQ�RQ�WKH�HYLGHQFH�EHIRUH�LW�WKDW�WKH�FRPSHWLWLYH�SUHVVXUH�ZKLFK FRXOG�
EH�EURXJKW�WR�EHDU�RQ�DFTXLUHUV�E\�PHUFKDQWV�LV JUHDWHU�LQ�WKH�FRXQWHUIDFWXDO�EHFDXVH�
RI� WKH�SRVVLELOLW\�RI�ELODWHUDO�QHJRWLDWLRQV�RI� LQWHUFKDQJH�IHHV DQG� WKH�XQFHUWDLQW\�
WKDW�WKDW�ZRXOG�FUHDWH�

��� 0V� 5RVH� UHOLHV LQ� SDUWLFXODU� RQ� SDUD� ���� RI� WKH�0DVWHUFDUG� &RPPLVVLRQ�
'HFLVLRQ�ZKLFK�GHVFULEHV�KRZ� LI�WKHUH�ZHUH QR�GHIDXOW�0,)� PHUFKDQWV�³FRXOG�VKRS�
DURXQG�WR�FRQWUDFW�ZLWK�WKH�DFTXLUHU�ZKR�LQFXUV�WKH�ORZHVW�LQWHUFKDQJH�FRVWV´�DQG�
KRZ�WKH�³XQFHUWDLQW\�RI�HDFK�LQGLYLGXDO�DFTXLUHU�DERXW�WKH�OHYHO�RI�LQWHUFKDQJH�IHHV�
ZKLFK�FRPSHWLWRUV�ELODWHUDOO\�DJUHH�WR�SD\�WR�LVVXHUV�ZRXOG�H[HUFLVH�D�FRQVWUDLQW�RQ�
DFTXLUHUV´��7KLV� LV WKH� ³SUHVVXUH´�ZKLFK�PHUFKDQWV�ZRXOG�EH� DEOH� WR� H[HUW� LQ� WKH�
FRXQWHUIDFWXDO��DV�ERUQH�RXW�E\�³VWDWHPHQWV�RI�UHWDLOHUV´�

��� 7KLV�LV WR�EH�FRQWUDVWHG�ZLWK�WKH�HYLGHQFH�EHIRUH�DQG�WKH�ILQGLQJV�PDGH�E\�
3KLOOLSV�- LQ�WKH�9LVD�UHVWULFWLRQ�MXGJPHQW��+H�IRXQG�WKDW�WKHUH�ZRXOG�EH�QR�ELODWHUDO�
DJUHHPHQWV�LQ�WKH�FRXQWHUIDFWXDO��SDUD����� DQG�QR�UHVXOWLQJ�FRPSHWLWLRQ��SDUD�������
,W�IROORZHG WKDW�WKHUH�ZRXOG�EH�QR�FRPSHWLWLYH�SUHVVXUH�DV�IRXQG�E\�WKH�&RPPLVVLRQ�

��� 0V� 5RVH VXEPLWV WKDW� WKLV� LV WKH� ³SUHVVXUH´� UHIHUUHG� WR� LQ� SDUD� ���� RI�
0DVWHUFDUG�*& DQG�SDUD�����RI�0DVWHUFDUG�&-��,Q�SDUD�����WKH�&RXUW�RI�-XVWLFH
ZDV�PDNLQJ�LW�FOHDU�WKDW�WKH�&RPPLVVLRQ¶V�ILQGLQJ�RI�LQIULQJHPHQW�KDG�EHHQ�XSKHOG�
E\� WKH�*HQHUDO�&RXUW� EHFDXVH�RI� WKH�&RPPLVVLRQ¶V� ILQGLQJV� WKDW�0,)V� OLPLW� WKLV
SUHVVXUH� ZKLFK� PHUFKDQWV� FRXOG RWKHUZLVH� H[HUW� RQ DFTXLUHUV�� WKHUHE\� UHGXFLQJ�
FRPSHWLWLRQ�EHWZHHQ�DFTXLUHUV�

��� 0DVWHUFDUG� &- LV� DFFRUGLQJO\� IDFWXDOO\� GLVWLQJXLVKDEOH�� ,W� WXUQHG� RQ� WKH�
IDFWXDO�DVVHVVPHQW�PDGH�E\�WKH�&RPPLVVLRQ�ZKLFK�ZDV�GLIIHUHQW�WR�WKDW�PDGH�E\�
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3KLOOLSV�-��$OWKRXJK�3RSSOHZHOO�-�GLG�QRW�PDNH�WKH�VDPH�ILQGLQJV�DV�3KLOOLSV�-��KH�
DOVR�IRXQG�WKDW�WKHUH�ZRXOG�EH�QR�ELODWHUDO�DJUHHPHQWV�LQ�WKH�FRXQWHUIDFWXDO��ZKLFK�
LV�D�FULWLFDO�GLIIHUHQFH�LQ�WKH�IDFWXDO�DVVHVVPHQW��,W�LV�ZHOO�HVWDEOLVKHG�WKDW�D�FRXUW�LV�
QRW� ERXQG� E\� IDFWXDO� DVVHVVPHQWV� PDGH� E\� WKH� &RPPLVVLRQ� � &UHKDQ� Y�
,QQWUHSUHQHXU 3XE�&R��&3&���2IILFH�RI�)DLU�7UDGLQJ�LQWHUYHQLQJ� >����@���$&������
>����@�8.+/�����7KH�&RXUW�RI�$SSHDO�ZDV�WKHUHIRUH�ZURQJ�WR�FRQFOXGH�WKDW�LW�ZDV�
ERXQG�E\�0DVWHUFDUG�&-�

��� ,Q� RXU� MXGJPHQW� 9LVD� DQG� 0DVWHUFDUG¶V� DUJXPHQWV� LQYROYH� D�
PLVLQWHUSUHWDWLRQ� RI� WKH� 0DVWHUFDUG� &RPPLVVLRQ� 'HFLVLRQ��0DVWHUFDUG� *& DQG�
0DVWHUFDUG�&-�

��� ,Q� UHODWLRQ� WR� WKH�0DVWHUFDUG� &RPPLVVLRQ�'HFLVLRQ�� LQ� WKH� VHFWLRQ� RI� WKH�
GHFLVLRQ� UHOLHG� XSRQ� E\�9LVD� DQG�0DVWHUFDUG�� UHFLWDO� ����� UHDG� LQ� WKH� FRQWH[W� RI�
UHFLWDOV�����DQG������LV�DV�LPSRUWDQW�DV�UHFLWDO������5HFLWDO�����EHDUV�UHSHWLWLRQ��LW�
VWDWHV�

³,Q� WKH� DEVHQFH� RI� 0DVWHU&DUG¶V� 0,)�� WKH� SULFHV� DFTXLUHUV�
FKDUJH�WR�PHUFKDQWV ZRXOG�QRW�WDNH�LQWR�DFFRXQW�WKH�DUWLILFLDO�
FRVW�EDVH�RI�WKH�0,)�DQG�ZRXOG�RQO\ EH�VHW�WDNLQJ�LQWR�DFFRXQW�
WKH�DFTXLUHU¶V�LQGLYLGXDO�PDUJLQDO�FRVW�DQG�KLV�PDUN XS�´

��� 7KH� &RPPLVVLRQ� ZDV� KHUH� IRFXVLQJ� RQ� WKH� SURFHVV� E\� ZKLFK� PHUFKDQWV�
EDUJDLQ�ZLWK� DFTXLUHUV� RYHU� WKH�06&�� ,W�ZDV� FRQWUDVWLQJ� WKH� SRVLWLRQ�ZKHUH� WKDW�
FKDUJH�LV�QHJRWLDWHG�E\�UHIHUHQFH�WR�D�PLQLPXP�SULFH�IORRU�VHW�E\�WKH�0,)�DQG�RQH�
ZKHUH�LW� LV�QHJRWLDWHG�E\�UHIHUHQFH�RQO\�WR�WKH�DFTXLUHU¶V�LQGLYLGXDO�PDUJLQDO�FRVW�
DQG�KLV�PDUN�XS�� LH�EHWZHHQ�D�VLWXDWLRQ�LQ�ZKLFK�WKH�FKDUJH�LV�RQO\�SDUWO\�GHWHUPLQHG�
E\�FRPSHWLWLRQ�DQG�RQH�LQ�ZKLFK�LW�LV�IXOO\�GHWHUPLQHG�E\�FRPSHWLWLRQ��,Q�WKH�ODWWHU�
VLWXDWLRQ�WKH�PHUFKDQWV�KDYH�WKH�DELOLW\�WR�IRUFH�GRZQ�WKH�FKDUJH�WR�WKH�DFTXLUHU¶V�
LQGLYLGXDO�PDUJLQDO�FRVW�DQG�KLV�PDUN�XS�DQG�WR�QHJRWLDWH�RQ�WKDW�EDVLV��7KLV�LV�WKH�
³SUHVVXUH´ ZKLFK�LV�UHIHUUHG�WR�LQ�UHFLWDO�����RI�WKH�GHFLVLRQ��7KLV�LV�PDGH�FOHDU�E\�
WKH�UHIHUHQFH�LQ�WKH�ILUVW�VHQWHQFH�RI�UHFLWDO�����WR�³WKDW´�SUHVVXUH�� LH�WKH�SUHVVXUH�
UHIHUUHG�WR�LQ�UHFLWDO�����

��� ,W� LV� FRUUHFW� WKDW� WKH� &RPPLVVLRQ� ZHQW� RQ� LQ� UHFLWDO� ���� WR� GHVFULEH� WKH�
FRPSHWLWLYH�SURFHVV�LQYROYHG�LI�WKHUH�ZHUH�ELODWHUDO�QHJRWLDWLRQV�RYHU�LQWHUFKDQJH�
IHHV��EXW�WKH�XOWLPDWH�SRLQW�LW�ZDV�KHUH�PDNLQJ�LV�WKDW�WKDW�SURFHVV�ZRXOG�EH�WUDQVLHQW�
DQG�WKDW�³DFTXLULQJ�EDQNV�ZRXOG�HYHQWXDOO\�HQG�XS�VHWWLQJ�WKHLU�06&V�PHUHO\�E\�
WDNLQJ LQWR�DFFRXQW�WKHLU�RZQ�PDUJLQDO�FRVW�SOXV�D�FHUWDLQ�PDUN�XS´��7KH�WUDQVLHQW�
QDWXUH� RI� VXFK� D� FRPSHWLWLYH� SURFHVV� VKRZV� WKDW� WKH� H[LVWHQFH� RI� VXFK� D� SURFHVV�
FDQQRW�KDYH�EHHQ�LQWHJUDO�WR�WKH�&RPPLVVLRQ¶V�GHFLVLRQ�WKDW�WKHUH�ZDV�D�UHVWULFWLRQ�
RQ�FRPSHWLWLRQ��7KLV�LV�IXUWKHU�ERUQH�RXW�E\�IRRWQRWH�����LQ�ZKLFK�WKH�&RPPLVVLRQ�
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VWDWHG� WKDW� LQ� WKH� FRXQWHUIDFWXDO� ³EDQNV� PD\� RU� PD\� QRW� HQWHU� LQWR� ELODWHUDO�
DJUHHPHQWV�RQ�LQWHUFKDQJH�IHHV´��WKHUHE\�PDNLQJ�LW�FOHDU�WKDW�VXFK�DJUHHPHQWV�ZHUH�
QRW�HVVHQWLDO�WR�LWV UHDVRQLQJ�

��� 0DVWHUFDUG�*& LV�SURSHUO\�WR�EH�LQWHUSUHWHG�LQ�D�VLPLODU�ZD\��,Q�SDUD�����WKH�
*HQHUDO�&RXUW�UHMHFWHG�WKH�]HUR�0,)�DUJXPHQW�DQG�KHOG WKDW�VLQFH�WKH�0,)�VHWV�D�
PLQLPXP� SULFH� IORRU� IRU� WKH�06&� �ZKLFK� LV� QRW� GHWHUPLQHG� E\� FRPSHWLWLRQ�� ³LW�
QHFHVVDULO\�IROORZV�WKDW�WKH�0,)�KDV�HIIHFWV�UHVWULFWLYH�RI�FRPSHWLWLRQ´��7KLV�LV�WKH�
FRQWH[W� LQ� ZKLFK� WKH� ³SUHVVXUH´� UHIHUUHG� WR� LQ� WKH� QH[W� VHQWHQFH� IDOOV� WR� EH�
FRQVLGHUHG��7KH�FRQVHTXHQFH�RI�WKH�PLQLPXP�SULFH�IORRU�VHW�E\�WKH�0,)�LV�WKDW�VXFK�
SUHVVXUH� LV� OLPLWHG WR� RQO\� SDUW� RI� WKH� 06&� � LH� WKDW� UHODWLQJ� WR� WKH� DFTXLUHU¶V�
LQGLYLGXDO�PDUJLQDO�FRVW�DQG�PDUN�XS��LQ�WKH�SUHVHQW�FDVH�DERXW�����RI�WKH�06&��

��� $�VLPLODU�DQDO\VLV�DSSOLHV�WR�0DVWHUFDUG�&-��7KH�³SUHVVXUH´�ZKLFK�WKH�&RXUW�
RI� -XVWLFH� UHIHUUHG� WR� DW� SDUD� ���� LV� WKH� VDPH� DV� WKDW� UHIHUUHG� WR� LQ� SDUD� ���� RI�
0DVWHUFDUG�*&��ZKLFK�WKH�&RXUW�RI�-XVWLFH�ZDV�HQGRUVLQJ�

��� $FFRUGLQJO\�� ZH� GR� QRW� FRQVLGHU� WKDW� 0DVWHUFDUG� &- FDQ� EH� IDFWXDOO\�
GLVWLQJXLVKHG�LQ WKH�PDQQHU�VXJJHVWHG�E\�9LVD�DQG�0DVWHUFDUG�

��� 9LVD�DQG�0DVWHUFDUG�IXUWKHU�FRQWHQG�WKDW�WKH�UHFHQW�GHFLVLRQ�RI�WKH�&RXUW�RI�
-XVWLFH� LQ� *D]GDViJL� 9HUVHQ\KLYDWDO� Y� %XGDSHVW� %DQN 1\UW �&DVH� &���������
(8�&�����������³%XGDSHVW�%DQN´��HVWDEOLVKHG�WKDW WKH�TXHVWLRQ�ZKHWKHU�0,)V�WKDW�
VHW�D�IORRU�XQGHU�WKH�06&�UHVWULFW�FRPSHWLWLRQ�KDV�QRW�EHHQ�VHWWOHG�E\�0DVWHUFDUG�
&-��EXW�PXVW�EH�GHWHUPLQHG�E\�D�QDWLRQDO�FRXUW�E\�FDUU\LQJ�RXW�DQ�LQ�GHSWK�HYLGHQWLDO�
H[DPLQDWLRQ�RI�LWV�HIIHFWV��DQG�WKDW�WKLV�ZDV�FRQWUDU\�WR�WKH�MXGJPHQW�RI�WKH�&RXUW�RI�
$SSHDO�

��� 7KH�&RXUW�RI�-XVWLFH¶V�GHFLVLRQ�LQ�%XGDSHVW�%DQN ZDV�SURQRXQFHG�DIWHU�WKH�
FRQFOXVLRQ�RI�WKH�KHDULQJ�RI�WKLV DSSHDO�EXW�WKH�SDUWLHV�ZHUH�DOORZHG�WR PDNH�ZULWWHQ�
VXEPLVVLRQV�DV�WR�LWV�VLJQLILFDQFH��7KH�$GYRFDWH�*HQHUDO¶V�RSLQLRQ�KDG�DOUHDG\�EHHQ�
UHIHUUHG�WR�LQ�DUJXPHQW�

��� %XGDSHVW�%DQN FRQFHUQHG�DQ�DJUHHPHQW�PDGH�E\�EDQNV�WKDW SDUWLFLSDWHG�LQ�
ERWK� WKH� 9LVD� DQG�0DVWHUFDUG� VFKHPHV� LQ� +XQJDU\�� E\� ZKLFK� WKH\� DJUHHG� RQ� D�
XQLIRUP�0,)�WKDW�ZDV�DSSOLFDEOH�WR�ERWK�VFKHPHV��,W�ZDV�DUJXHG�E\�WKH�SDUWLHV�LQ�
WKH�QDWLRQDO�SURFHHGLQJV� WKDW� WKH� DJUHHPHQW KDG� WKH� HIIHFW� RI�SUHYHQWLQJ� WKH� IHHV�
IURP�HVFDODWLQJ�XSZDUGV�

��� 7KH� LVVXH� LQ� WKH�SURFHHGLQJV�ZDV�ZKHWKHU� WKH�DJUHHPHQW KDG� WKH�REMHFW�RI�
UHVWULFWLQJ�FRPSHWLWLRQ��,W�GLG�QRW�FRQFHUQ�ZKHWKHU�LW�KDG�WKH�HIIHFW�RI�VR�GRLQJ�
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��� 7KH�+XQJDULDQ� 6XSUHPH�&RXUW� UHIHUUHG� IRXU� TXHVWLRQV� WR� WKH� &-(8� IRU� D�
SUHOLPLQDU\�UXOLQJ��7KH�VHFRQG�TXHVWLRQ�FRQFHUQHG�ZKHWKHU�WKH�0,)�DJUHHPHQW�KDG�
WKH�REMHFW�RI�UHVWULFWLQJ�FRPSHWLWLRQ��7KH�&RXUW�RI�-XVWLFH�UXOHG�WKDW�LW�ZRXOG�RQO\�
GR�VR�LI�WKH�DJUHHPHQW�³LQ�WKH�OLJKW�RI�LWV�ZRUGLQJ��LWV�REMHFWLYHV�DQG�LWV�FRQWH[W��FDQ�
EH� UHJDUGHG�DV�SRVLQJ�D�VXIILFLHQW�GHJUHH�RI�KDUP�WR�FRPSHWLWLRQ� WR�EH�FODVVLILHG�
WKXV��D�PDWWHU�ZKLFK�LV�IRU�WKH�UHIHUULQJ�FRXUW�WR�GHWHUPLQH´�

��� ,Q�VR�UXOLQJ�WKH�&RXUW�RI�-XVWLFH�UHMHFWHG�WKH�&RPPLVVLRQ¶V�DUJXPHQW�WKDW��LQ�
UHOLDQFH� RQ� 0DVWHUFDUG� &-�� WKH� 0,)� DJUHHPHQW� QHFHVVDULO\� KDG� WKH� REMHFW� RI�
UHVWULFWLQJ� FRPSHWLWLRQ�� 3DUWLFXODU� UHOLDQFH LV SODFHG� E\� 9LVD� DQG�0DVWHUFDUG� RQ�
SDUDV�������RI�WKH�MXGJPHQW�ZKLFK�VWDWH�

³��� 6HFRQG�� DV� UHJDUGV� WKH� DFTXLULQJ� PDUNHW� LQ� +XQJDU\��
HYHQ� DVVXPLQJ� WKDW� WKH�0,)�$JUHHPHQW� KDG� LQWHU� DOLD� DV� LWV�
REMHFWLYH�WKH�IL[LQJ�RI�D�PLQLPXP�WKUHVKROG�DSSOLFDEOH�WR�WKH�
VHUYLFH�FKDUJHV��WKH�&RXUW�KDV�QRW�EHHQ�SURYLGHG�ZLWK�VXIILFLHQW�
LQIRUPDWLRQ�WR�HVWDEOLVK�WKDW�WKDW�DJUHHPHQW�SRVHG�D�VXIILFLHQW�
GHJUHH�RI�KDUP�WR�FRPSHWLWLRQ�RQ�WKDW�PDUNHW�IRU�D�UHVWULFWLRQ�
RI�FRPSHWLWLRQ�µE\�REMHFW¶�WR�EH�IRXQG�WR�H[LVW��,W�LV��KRZHYHU�
IRU�WKH�UHIHUULQJ�FRXUW�WR�FDUU\�RXW�WKH�QHFHVVDU\�YHULILFDWLRQV�
LQ�WKDW�UHVSHFW�

��� ,Q� SDUWLFXODU�� LQ� WKH� SUHVHQW� LQVWDQFH�� VXEMHFW� WR� WKRVH�
YHULILFDWLRQV��LW�LV�QRW�SRVVLEOH�WR�FRQFOXGH�RQ�WKH�EDVLV�RI�WKH�
LQIRUPDWLRQ�SURGXFHG�IRU�WKLV�SXUSRVH�WKDW�VXIILFLHQWO\�JHQHUDO�
DQG�FRQVLVWHQW�H[SHULHQFH�H[LVWV�IRU�WKH�YLHZ�WR�EH�WDNHQ�WKDW�
WKH� KDUPIXOQHVV� RI� DQ� DJUHHPHQW� VXFK� DV� WKDW� DW� LVVXH� LQ� WKH�
PDLQ�SURFHHGLQJV�WR�FRPSHWLWLRQ�MXVWLILHV�GLVSHQVLQJ�ZLWK�DQ\�
H[DPLQDWLRQ� RI� WKH� VSHFLILF� HIIHFWV� RI� WKDW� DJUHHPHQW� RQ�
FRPSHWLWLRQ�� 7KH� LQIRUPDWLRQ� UHOLHG� RQ� E\� WKH� &RPSHWLWLRQ�
$XWKRULW\��WKH�+XQJDULDQ�*RYHUQPHQW�DQG�WKH�&RPPLVVLRQ�LQ�
WKDW� FRQQHFWLRQ�� WKDW� LV� WR� VD\�� SULPDULO\�� WKDW� DXWKRULW\¶V�
GHFLVLRQ�PDNLQJ�SUDFWLFH�DQG�WKH�FDVH ODZ�RI�WKH�&RXUWV�RI�WKH�
(XURSHDQ�8QLRQ��VSHFLILFDOO\�GHPRQVWUDWHV��DV�WKLQJV�FXUUHQWO\�
VWDQG�� WKH� QHHG� WR� FRQGXFW� DQ� LQ�GHSWK� H[DPLQDWLRQ� RI� WKH�
HIIHFWV�RI� VXFK�DQ� DJUHHPHQW� LQ�RUGHU� WR� DVFHUWDLQ�ZKHWKHU� LW�
DFWXDOO\� KDG� WKH� HIIHFW� RI� LQWURGXFLQJ� D� PLQLPXP� WKUHVKROG�
DSSOLFDEOH�WR�WKH�VHUYLFH FKDUJHV�DQG�ZKHWKHU��KDYLQJ�UHJDUG�WR�
WKH�VLWXDWLRQ�ZKLFK�ZRXOG�KDYH�SUHYDLOHG�LI�WKDW�DJUHHPHQW�KDG�
QRW� H[LVWHG�� WKH� DJUHHPHQW� ZDV� UHVWULFWLYH� RI� FRPSHWLWLRQ� E\�
YLUWXH�RI�LWV�HIIHFWV�´
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��� 9LVD�DQG�0DVWHUFDUG�FRQWHQG� WKDW� WKLV�VKRZV� WKDW 0,)V�GR�QRW�QHFHVVDULO\�
DIIHFW� FRPSHWLWLRQ� DQG� WKDW�ZKHWKHU�RU�QRW� WKH\�GR� VR� LV� WR�EH�GHWHUPLQHG�E\� WKH�
QDWLRQDO�FRXUW�FDUU\LQJ�RXW�DQ�³LQ�GHSWK�H[DPLQDWLRQ´ RI�LWV�HIIHFWV�RQ�FRPSHWLWLRQ�
LQ�WKH�DFWXDO�DQG�FRXQWHUIDFWXDO�PDUNHWV�

��� ,W� LV� VXUSULVLQJ� WKDW� VR PXFK� UHOLDQFH� VKRXOG� QRZ� EH� SODFHG� E\�9LVD� DQG�
0DVWHUFDUG�RQ�%XGDSHVW�%DQN��$W�WKH�KHDULQJ�LW�ZDV�UHFRJQLVHG�E\�9LVD�WKDW�LW�UDLVHG�
D�GLIIHUHQW�TXHVWLRQ��$V�VWDWHG�DW�SDUD�����RI�9LVD¶V�ZULWWHQ�FDVH�

³7KDW� FDVH� FRQFHUQHG� WKH� TXHVWLRQ� ZKHWKHU� DQ� DJUHHPHQW�
EHWZHHQ�D�QXPEHU�RI�+XQJDULDQ�EDQNV�LQWURGXFLQJ�D�XQLIRUP�
0,)�IRU�ERWK�9LVD�DQG�0DVWHUFDUG�FUHGLW�FDUG�WUDQVDFWLRQV�LQ�
+XQJDU\� VKRXOG� EH� FKDUDFWHULVHG� DV� KDYLQJ� WKH� REMHFW� RI�
UHVWULFWLQJ� FRPSHWLWLRQ�� ,W� ZDV� WKHUHIRUH� TXLWH� D� GLIIHUHQW�
TXHVWLRQ� IURP� WKDW� ZKLFK� WKH� &-(8� KDG� FRQVLGHUHG� LQ�
0DVWHUFDUG�&-(8�� LQ�WKDW�LW�FRQFHUQHG�DOOHJHG�LQIULQJHPHQWV�
E\�REMHFW� UDWKHU� WKDQ�HIIHFW��DQG�D�VLQJOH�DJUHHPHQW�FRYHULQJ�
ERWK� 9LVD� DQG� 0DVWHUFDUG�� UDWKHU� WKDQ� RQH� VFKHPH¶V� UXOHV�
DSSOLFDEOH�RQO\�WR�LWV�RZQ�V\VWHP�´

��� ,Q�RXU�MXGJPHQW�WKH�FDVH�FDQ�FOHDUO\�EH�GLVWLQJXLVKHG�LQ�WKDW� �L��LW�FRQFHUQHG�
UHVWULFWLRQ� E\� REMHFW� UDWKHU� WKDQ� HIIHFW�� �LL�� LW� LQYROYHG� D� GLIIHUHQW� W\SH� RI� 0,)�
DJUHHPHQW�DQG��LQ�SDUWLFXODU��RQH�ZKLFK�ZDV�VDLG�WR�SUHYHQW�HVFDODWLQJ�LQWHUFKDQJH�
IHHV��DQG��LLL��LW�LQYROYHG�D�GLIIHUHQW�FRXQWHUIDFWXDO��QDPHO\�RQH�ZKHUH�HDFK�VFKHPH�
KDG�LWV�RZQ�0,)�UDWKHU�WKDQ�WKHUH�EHLQJ�QR�0,)�

��� 7KH�IDFW�WKDW�WKH�&RPPLVVLRQ�VRXJKW�WR�UHO\�RQ�0DVWHUFDUG�&- LQ�DUJXPHQW�
GRHV� QRW� DIIHFW� WKHVH� LPSRUWDQW� GLVWLQFWLRQV�� DOO� WKH� PRUH� VR� JLYHQ� WKDW� WKH�
&RPPLVVLRQ¶V DWWHPSW� WR� UHDG� DFURVV� IURP� DQ� HIIHFW� FDVH� WR� DQ� REMHFW� FDVH�ZDV�
UHMHFWHG�E\�WKH�&RXUW RI�-XVWLFH�

��� ,Q�DQ\�HYHQW��LQ�WKH�SUHVHQW�FDVH�WKHUH�KDV�EHHQ�DQ�H[DPLQDWLRQ�E\�DOO�FRXUWV�
RI�WKH�HIIHFWV�RI�WKH�0,)�RQ�FRPSHWLWLRQ�LQ�WKH�DFWXDO�DQG�FRXQWHUIDFWXDO�PDUNHWV��
LQFOXGLQJ�ZKHWKHU� LW�RSHUDWHV�DV�D�SULFH� IORRU��7KH� LVVXH� LV�ZKHWKHU� WKH�HIIHFWV�DV�
IRXQG�DUH�PDWHULDOO\�WKH�VDPH�VR�WKDW�WKH�VDPH�OHJDO�FRQFOXVLRQ�LV�WR�EH�GUDZQ�DV�LQ�
0DVWHUFDUG�&-�

��� )RU�DOO�WKHVH�UHDVRQV��LQ�RXU�MXGJPHQW�%XGDSHVW�%DQN GRHV�QRW�VXSSRUW�9LVD�
DQG�0DVWHUFDUG¶V�FDVH�RQ�WKH�UHVWULFWLRQ�LVVXH��6WLOO�OHVV��DV�LV�EROGO\�VXEPLWWHG��LV�LW�
GHWHUPLQDWLYH�LQ�WKHLU�IDYRXU�
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��� :KHWKHU�0DVWHUFDUG�&- LV�ELQGLQJ�GHSHQGV�XSRQ�ZKHWKHU�WKH�ILQGLQJV�XSRQ�
ZKLFK� WKDW� GHFLVLRQ� LV� EDVHG� DUH� PDWHULDOO\� GLVWLQJXLVKDEOH� IURP� WKRVH� PDGH� RU�
DFFHSWHG�LQ�WKH�SUHVHQW�DSSHDOV��:H�KDYH�UHMHFWHG�9LVD�DQG�0DVWHUFDUG¶V�DUJXPHQWV�
WKDW�LW�FDQ�EH�GLVWLQJXLVKHG�LQ�WKH�PDQQHU�VXJJHVWHG�E\�WKHP�DQG�WKDW�WKHLU�FDVH�LV�
PDGH�RXW�RU�VXSSRUWHG�E\�%XGDSHVW�%DQN�

��� ,Q�RXU�MXGJPHQW��WKH�HVVHQWLDO�IDFWXDO�EDVLV�XSRQ�ZKLFK�WKH�&RXUW�RI�-XVWLFH�
KHOG�WKDW�WKHUH�ZDV�D�UHVWULFWLRQ�RQ�FRPSHWLWLRQ�LV�PLUURUHG�LQ�WKHVH�DSSHDOV��7KRVH�
IDFWV� LQFOXGH� WKDW� �L�� WKH�0,)� LV� GHWHUPLQHG� E\� D� FROOHFWLYH� DJUHHPHQW EHWZHHQ�
XQGHUWDNLQJV���LL��LW�KDV�WKH�HIIHFW�RI�VHWWLQJ�D�PLQLPXP�SULFH�IORRU�IRU�WKH�06&���LLL�
WKH�QRQ�QHJRWLDEOH�0,)�HOHPHQW�RI�WKH�06&�LV�VHW�E\�FROOHFWLYH�DJUHHPHQW UDWKHU�
WKDQ�E\�FRPSHWLWLRQ� �LY� WKH�FRXQWHUIDFWXDO�LV�QR�GHIDXOW 0,)�ZLWK�VHWWOHPHQW�DW�SDU
�WKDW� LV� D� SURKLELWLRQ� RQ� H[� SRVW� SULFLQJ��� �Y�� LQ� WKH� FRXQWHUIDFWXDO� WKHUH�ZRXOG�
XOWLPDWHO\�EH�QR�ELODWHUDOO\�DJUHHG�LQWHUFKDQJH�IHHV��DQG��YL��LQ�WKH�FRXQWHUIDFWXDO�
WKH�ZKROH�RI�WKH�06&�ZRXOG�EH GHWHUPLQHG�E\�FRPSHWLWLRQ DQG�WKH�06&�ZRXOG�EH�
ORZHU�

��� )RU�DOO�WKHVH�UHDVRQV�ZH�FRQFOXGH�WKDW�0DVWHUFDUG�&- LV�ELQGLQJ�DQG�WKDW�WKH�
&RXUW�RI�$SSHDO�ZDV�FRUUHFW�VR�WR�KROG�

6KRXOG�WKH�FRXUW�IROORZ�0DVWHUFDUG�&-"

��� ,Q�WKH�OLJKW�RI�RXU�FRQFOXVLRQ�WKDW�WKLV�&RXUW�LV�ERXQG�E\�0DVWHUFDUG &- WKLV�
IXUWKHU� LVVXH� GRHV� QRW� DULVH�� *LYHQ� WKH� LPSRUWDQFH� RI� WKH� LVVXHV� UDLVHG� DQG� WKH�
GHWDLOHG�DUJXPHQWV�SUHVHQWHG��ZH�VKDOO�QHYHUWKHOHVV�EULHIO\�DGGUHVV�LW�

��� 8QGHU� DUWLFOH� ������� DQ� DJUHHPHQW� EHWZHHQ� XQGHUWDNLQJV� ZKLFK� KDV� WKH�
³HIIHFW´�RI�³GLUHFWO\�RU�LQGLUHFWO\´�IL[LQJ�³SXUFKDVH�RU�VHOOLQJ�SULFHV´�LV�D�UHVWULFWLRQ�
RI�FRPSHWLWLRQ�XQGHU�DUWLFOH��������D��

��� ,W�LV�ZHOO�HVWDEOLVKHG�WKDW�WKH�SURKLELWLRQ�RI�SULFH�IL[LQJ�XQGHU�DUWLFOH��������
DOVR�H[WHQGV� WR� WKH� IL[LQJ�RI�SDUW�RI� WKH�SULFH�� .UXSS�7K\VVHQ�6WDLQOHVV�*PE+�Y�
&RPPLVVLRQ RI� WKH� (XURSHDQ� &RPPXQLWLHV �-RLQHG� &DVHV� 7������� DQG� 7��������
>����@�(&5�,,�������>����@���&0/5�����SDUDV���������

��� 7KH�UHOHYDQW�VHOOLQJ�SULFH�LQ�WKH�SUHVHQW�DSSHDOV�LV�WKH�06&�

��� 2Q�WKH�IDFWV�DV�IRXQG��WKH�HIIHFW�RI�WKH�FROOHFWLYH�DJUHHPHQW WR�VHW�WKH�0,)�LV�
WR�IL[�D�PLQLPXP�SULFH�IORRU�IRU�WKH�06&��,Q�WKH�ZRUGV�RI�0U�'U\GHQ��$$0¶V�H[SHUW�
HFRQRPLVW��LW�VHWV�D�³UHVHUYDWLRQ�SULFH´�
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���� 7KDW�PLQLPXP� SULFH� LV� QRQ�QHJRWLDEOH�� ,W� LV� LPPXQLVHG� IURP� FRPSHWLWLYH�
EDUJDLQLQJ��$FTXLUHUV�KDYH�QR�LQFHQWLYH�WR�FRPSHWH�RYHU�WKDW�SDUW�RI�WKH�SULFH��,W�LV�
D�NQRZQ�FRPPRQ�FRVW�ZKLFK�DFTXLUHUV�NQRZ�WKH\�FDQ�SDVV�RQ� LQ� IXOO�DQG�GR�VR��
0HUFKDQWV�KDYH�QR�DELOLW\�WR�QHJRWLDWH�LW�GRZQ�

���� :KLOVW LW� LV� FRUUHFW� WKDW� KLJKHU� SULFHV� UHVXOWLQJ� IURP� D� 0,)� GR� QRW� LQ�
WKHPVHOYHV�PHDQ� WKHUH� LV� D� UHVWULFWLRQ� RQ� FRPSHWLWLRQ�� LW� LV� GLIIHUHQW�ZKHUH� VXFK�
KLJKHU�SULFHV�UHVXOW�IURP�D�FROOHFWLYH�DJUHHPHQW DQG�DUH�QRQ�QHJRWLDEOH�

���� :KLOVW�LW�LV�DOVR�FRUUHFW�WKDW�VHWWOHPHQW�DW�SDU�VHWV�D�IORRU��LW�LV�D�IORRU�ZKLFK�
UHIOHFWV�WKH�YDOXH�RI�WKH�WUDQVDFWLRQ��8QOLNH�WKH�0,)��LW�LQYROYHV�QR�FKDUJH�UHVXOWLQJ�
IURP�D�FROOHFWLYH�DJUHHPHQW��VWLOO�OHVV�D�SRVLWLYH�ILQDQFLDO�FKDUJH�

���� 7KHUH�LV�D�FOHDU�FRQWUDVW�LQ�WHUPV�RI�FRPSHWLWLRQ�EHWZHHQ�WKH�UHDO�ZRUOG�LQ�
ZKLFK� WKH� 0,)� VHWV� D� PLQLPXP� RU� UHVHUYDWLRQ� SULFH� IRU� WKH� 06&� DQG� WKH�
FRXQWHUIDFWXDO�ZRUOG�LQ�ZKLFK�WKHUH�LV�QR�0,)�EXW�VHWWOHPHQW�DW�SDU��,Q�WKH�IRUPHU�D�
VLJQLILFDQW�SRUWLRQ�RI�WKH�06&�LV�LPPXQLVHG�IURP�FRPSHWLWLYH�EDUJDLQLQJ�EHWZHHQ�
DFTXLUHUV�DQG�PHUFKDQWV�RZLQJ�WR�WKH�FROOHFWLYH�DJUHHPHQW PDGH��,Q�WKH�ODWWHU�WKH�
ZKROH�RI�WKH�06&�LV�RSHQ�WR�FRPSHWLWLYH�EDUJDLQLQJ��,Q�RWKHU�ZRUGV��LQVWHDG�RI�WKH�
06&� EHLQJ� WR� D� ODUJH� H[WHQW� GHWHUPLQHG� E\� D� FROOHFWLYH� DJUHHPHQW LW� LV� IXOO\�
GHWHUPLQHG�E\�FRPSHWLWLRQ�DQG�LV�VLJQLILFDQWO\�ORZHU�

���� )RU�DOO�WKHVH�UHDVRQV��ZKLFK�DUH�HVVHQWLDOO\�WKH�VDPH�DV�WKRVH�JLYHQ�E\�WKH�
&RPPLVVLRQ��WKH�*HQHUDO�&RXUW��WKH�&RXUW�RI�-XVWLFH��3RSSOHZHOO�-�DQG�WKH�&RXUW�RI�
$SSHDO�� HYHQ� LI� ZH�ZHUH� QRW� ERXQG� E\�0DVWHUFDUG� &-�� ZH�ZRXOG� IROORZ� LW� DQG�
FRQFOXGH�WKDW�WKHUH�ZDV�LQ�WKH�SUHVHQW�FDVHV�D�UHVWULFWLRQ�RQ�FRPSHWLWLRQ�

&RQFOXVLRQ�RQ�WKH�UHVWULFWLRQ�LVVXH

���� )RU�WKHVH�UHDVRQV�ZH�GLVPLVV�WKH�DSSHDO�RQ�LVVXH��L��

,VVXH��LL��� 7KH�VWDQGDUG�RI�SURRI�LVVXH

���� 7KLV� JURXQG� RI� DSSHDO� LV� DGYDQFHG� MRLQWO\� E\�9LVD� DQG�0DVWHUFDUG�� 7KH\�
VXEPLW�WKDW�WKH�&RXUW�RI�$SSHDO�HUUHG�LQ�ODZ�LQVRIDU�DV�LW�FRQFOXGHG�WKDW��LQ�UHODWLRQ�
WR�DUWLFOH��������7)(8�
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�L� WKHUH�LV�D�VSHFLILF�UHTXLUHPHQW�IRU�UREXVW�DQG�FRJHQW�HYLGHQFH��ZKLFK�
LV�D�PRUH�RQHURXV�VWDQGDUG�WKDQ�WKDW�XQGHU�WKH�QRUPDO�GRPHVWLF�FLYLO�VWDQGDUG�
RI�SURRI�RQ�WKH�EDODQFH�RI�SUREDELOLWLHV��DQG

�LL� WKHUH�LV�D�OHJDO�UHTXLUHPHQW�WKDW�PDWWHUV�UHTXLUHG�WR�EH�FRQVLGHUHG�KDYH�WR�
EH�SURYHG�E\�IDFWV�DQG�HPSLULFDO�GDWD�

���� :H� DUH� FRQFHUQHG� KHUH�ZLWK� FLUFXPVWDQFHV� LQ�ZKLFK� D� SDUW\� LQ� EUHDFK� RI�
DUWLFOH��������VHHNV�H[HPSWLRQ�E\�VDWLVI\LQJ�WKH�UHTXLUHPHQWV�RI�DUWLFOH���������7KH�
IROORZLQJ�IRXU�FRQGLWLRQV�PXVW�EH�VDWLVILHG��)LUVW��WKH�DQWL�FRPSHWLWLYH�FRQGXFW�PXVW�
FRQWULEXWH� WR� LPSURYLQJ� WKH� SURGXFWLRQ� RU� GLVWULEXWLRQ� RI� JRRGV� RU� WR� SURPRWLQJ�
WHFKQLFDO�RU�HFRQRPLF�SURJUHVV��6HFRQGO\��FRQVXPHUV�PXVW�EH�DOORZHG�D�IDLU�VKDUH�
RI�WKH�UHVXOWLQJ�EHQHILW��7KLUGO\��LW�PXVW�QRW�LPSRVH�RQ�WKH�SDUWLFLSDWLQJ�XQGHUWDNLQJV�
DQ\�UHVWULFWLRQV�ZKLFK�DUH�QRW�LQGLVSHQVDEOH�WR�WKH�DWWDLQPHQW�RI�WKHVH�REMHFWLYHV��
)RXUWKO\��LW�PXVW�QRW�DIIRUG�WKHP�WKH�SRVVLELOLW\�RI�HOLPLQDWLQJ�FRPSHWLWLRQ�LQ�UHVSHFW�
RI�D�VXEVWDQWLDO�SDUW�RI�WKH�SURGXFWV�LQ�TXHVWLRQ���6HH��IRU�H[DPSOH��*OD[R6PLWK.OLQH�
6HUYLFHV�8QOLPLWHG�Y�&RPPLVVLRQ RI� WKH�(XURSHDQ�&RPPXQLWLHV �&DVH�7���������
>����@� (&5� ,,������� >����@� �� &0/5� ��� �³*OD[R6PLWK.OLQH´��� SDUD� ������ ,W� LV�
FRPPRQ�JURXQG�EHWZHHQ�WKH�SDUWLHV�WKDW�LI�WKH�UHVWULFWLRQ�RQ�FRPSHWLWLRQ�HVWDEOLVKHG�
XQGHU�DUWLFOH��������LV�WR�EH�MXVWLILHG��WKH�EXUGHQ�RI�VDWLVI\LQJ�WKH�IRXU�FRQGLWLRQV�VHW�
RXW�LQ�DUWLFOH��������OLHV�RQ�WKH�GHIHQGDQW��9LVD�DQG�0DVWHUFDUG�GHVFULEH�WKH�SUHVHQW�
LVVXH�DV�UHODWLQJ�WR�WKH�VWDQGDUG�RI�SURRI�

���� 9LVD� DQG�0DVWHUFDUG�PDLQWDLQ� WKDW� LQ� WKH� ILUVW� LQVWDQFH� SURFHHGLQJV� LQ� WKH�
&RPPHUFLDO�&RXUW�WKH�MXGJHV�DGRSWHG�GLYHUJLQJ�YLHZV�DV�WR�WKH�VWDQGDUG�RI�SURRI�
DQG� WKH� QDWXUH� RI� WKH� HYLGHQFH� UHTXLUHG� WR� VDWLVI\� WKDW� VWDQGDUG�� ,Q� WKH� $$0�
SURFHHGLQJV��3RSSOHZHOO� -� IROORZHG� WKH�RUWKRGR[�FRPPRQ� ODZ�DSSURDFK� WKDW� WKH�
VWDQGDUG� RI� SURRI� LV� WKH� EDODQFH� RI� SUREDELOLWLHV� DQG� WKDW� WKHUH� LV� QR� DGGLWLRQDO�
UHTXLUHPHQW�DV�WR�WKH�HYLGHQFH�ZKLFK�LV�FDSDEOH�RI�VDWLVI\LQJ�WKDW�VWDQGDUG�

³,Q� WKH� FRQWH[W� RI� H[HPSWLRQ� WKH� UHTXLUHPHQW� IRU�
µVXEVWDQWLDWLRQ¶ LV� QR�PRUH� WKDQ� D� UHTXLUHPHQW� IRU� HYLGHQFH��
DQG�WKH�VXJJHVWLRQ�WKDW�LW�QHHGV�WR�EH HPSLULFDO�DQG�FRQYLQFLQJ�
PHDQV� QR�PRUH� WKDQ� WKDW� LW� PXVW� EH� EDVHG� RQ� HYLGHQFH�� QRW�
VSHFXODWLRQ�� DQG� EH� VXIILFLHQW� WR� FRQYLQFH� WKH� FRXUW� WR� WKH�
UHTXLVLWH�VWDQGDUG�RI�SURRI�ZKLFK�LV�WKH�EDODQFH�RI�SUREDELOLWLHV��
,I�WKH�HSLWKHW�µUREXVW¶ LV�LQWHQGHG�WR�DGG�PRUH�DQG�FRQQRWH�DQ�
HQKDQFHG�VWDQGDUG�RI�SURRI��LW�LV�GLIILFXOW�WR�GLVFHUQ�DQ\�OHJDO�
EDVLV�IRU�VXFK�DQ�DSSURDFK��«´��DW�SDUD�����

,Q�WKH�9LVD�H[HPSWLRQ�MXGJPHQW��3KLOOLSV�-�UHIHUUHG�WR�WKH�DJUHHPHQW�EHWZHHQ�WKH�
SDUWLHV�WKDW�LW�ZDV�IRU�9LVD�WR�HVWDEOLVK�RQ�WKH�EDODQFH�RI�SUREDELOLWLHV�WKDW�LWV�8.�
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0,)V�DW�D�SDUWLFXODU�OHYHO�DUH�RU�ZHUH�H[HPSW��+H�ZHQW�RQ�WR�DGGUHVV�WKH�UHODWLRQVKLS�
RI�WKDW�VWDQGDUG�RI�SURRI�ZLWK�WKH�UHTXLUHPHQW�XQGHU�(8�ODZ��FLWLQJ�WKH�0DVWHUFDUG�
&RPPLVVLRQ�'HFLVLRQ�DW�SDUD������WKDW�WKH�FODLP�WKDW�D�UHVWULFWLYH�DJUHHPHQW�FUHDWHV�
HIILFLHQFLHV�PXVW�EH�IRXQGHG�RQ�GHWDLOHG��UREXVW�DQG�FRPSHOOLQJ�DQDO\VLV�DQG�WKDW�
DVVXPSWLRQV�DQG�GHGXFWLRQV�EH�EDVHG�RQ�HPSLULFDO�GDWD�DQG�IDFWV�

³,Q�P\� MXGJPHQW� WKH�GLVWLQFWLRQ�EHLQJ�GUDZQ� LV�EHWZHHQ�� �D��
UHDO� OLQNV� WR� UHDO� HIILFLHQFLHV�� FDSDEOH�RI�EHLQJ�REVHUYHG�DQG�
GHPRQVWUDWHG� RQ� WKH� IDFWV� E\� HYLGHQFH� �LQ� RWKHU� ZRUGV��
UHTXLULQJ� HPSLULFDO� GDWD��� DQG� �E�� WKHRUHWLFDO� RU� ORJLFDOO\�
DVVXPHG� OLQNV� DQG� HIILFLHQFLHV� EDVHG� RQ� EURDG� HFRQRPLF� RU�
ORJLFDO�DQDO\VLV��RSLQLRQ�RU�DQHFGRWDO�HYLGHQFH��SHUKDSV�VRXQG�
LQ�WKHRU\�EXW�SRVVLEO\�IDLOLQJ�WR�WDNH�LQWR�DFFRXQW�RQH�RU�PRUH�
RI�WKH�PDQ\�IDFWRUV�ZKLFK�DULVH�LQ�KLJKO\�FRPSOH[�LQWHUDFWLRQV�
LQ�WKH�UHDO�HFRQRP\��,�VHH�QR�GLIILFXOW\�LQ�WKLV�FRXUW�GHWHUPLQLQJ�
ZKHWKHU� WKH� IRUPHU� KDV� EHHQ� SURYHG� RQ� WKH� EDODQFH� RI�
SUREDELOLWLHV��7KDW� WHVW� LV� FDSDEOH�RI� DFFRPPRGDWLQJ�YDU\LQJ�
UHTXLUHPHQWV� DV� WR� ZKDW� LV� H[SHFWHG� WR� PHHW� WKH� VWDQGDUG��
FRQWUDFW�WHUPV�PXVW�EH�µFHUWDLQ¶��DOOHJDWLRQV�RI�IUDXG�PXVW�EH�
µGLVWLQFWO\�SURYHG¶�DQG�LW�LV�RIWHQ�VDLG�WKDW�µFRJHQW¶�HYLGHQFH�LV�
UHTXLUHG� WR� UHEXW� FHUWDLQ� SUHVXPSWLRQV�� ,Q� WKH� FDVH� RI� DUWLFOH
�������� LW� LV� UHFRJQLVHG� WKDW� UREXVW� DQDO\VLV� DQG� FRJHQW�
HYLGHQFH� ZLOO� EH� UHTXLUHG� WR� HVWDEOLVK�� RQ� WKH� EDODQFH� RI�
SUREDELOLWLHV��WKDW�D�UHVWULFWLYH�DJUHHPHQW�LQ�IDFW�DQG�LQ�WKH�UHDO�
ZRUOG� �DV�RSSRVHG� WR� LQ� WKHRU\��JLYHV� ULVH� WR�SUR�FRPSHWLWLYH�
HIIHFWV�´ �DW�SDUD����

3KLOOLSV�-�ZHQW�RQ�WR�VWDWH��DW�SDUD�����WKDW�LQ�KLV�YLHZ�WKLV�DQDO\VLV�GLG�QRW�GLIIHU�
VLJQLILFDQWO\�IURP�WKDW�RI�3RSSOHZHOO�-�

���� 7KH�&RXUW�RI�$SSHDO�EHJDQ�LWV�FRQVLGHUDWLRQ�RI�WKH�FRQGLWLRQV�IRU�H[HPSWLRQ�
XQGHU�DUWLFOH��������ZLWK�WKH�IROORZLQJ�XQFRQWURYHUVLDO�VWDWHPHQW�

³��� 3XUVXDQW� WR� DUWLFOH �� RI� WKH�0RGHUQLVDWLRQ�5HJXODWLRQ�
>&RXQFLO�5HJXODWLRQ��(&��1R��������RQ�WKH�LPSOHPHQWDWLRQ�RI�
7UHDW\� FRPSHWLWLRQ� UXOHV �2-� ����� /��� S ��@� WKH� EXUGHQ� RI�
SURYLQJ�WKDW�WKHVH�FXPXODWLYH�FRQGLWLRQV�DUH�VDWLVILHG�LV�XSRQ�
WKH� VFKHPHV� 5HFLWDO� � WR� WKH� >0RGHUQLVDWLRQ@� 5HJXODWLRQ�
PDNHV� LW�FOHDU��KRZHYHU�� WKDW� WKH�VWDQGDUG�RI�SURRI� LV� IRU� WKH�
QDWLRQDO�ODZ��VR�WKDW�WKH�XVXDO�FLYLO�VWDQGDUG�RI�WKH�EDODQFH�RI�
SUREDELOLWLHV�DSSOLHV�´
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,W�WKHQ�DGRSWHG�SDUD����RI�WKH�9LVD�H[HPSWLRQ�MXGJPHQW�RI�3KLOOLSV�-�DQG�FRQWLQXHG�

³��� :H�DJUHH�ZLWK�3KLOOLSV�- �DW�SDUD��� RI�WKDW�MXGJPHQW��
WKDW� WKLV� DQDO\VLV� GRHV QRW� GLIIHU� VLJQLILFDQWO\� IURP� WKDW� RI�
3RSSOHZHOO�- DW�SDUD���� RI�KLV�MXGJPHQW� EXW WR�WKH�H[WHQW�WKDW�
WKHUH�DUH�DQ\�GLIIHUHQFHV��ZH�SUHIHU�WKH�DQDO\VLV�RI�3KLOOLSV�-�
,Q� VR� IDU� DV� 0V� 'LQDK� 5RVH� 4&�� OHDGLQJ� FRXQVHO� IRU� 9LVD��
VRXJKW� WR� DUJXH� WKDW 3KLOOLSV� -� DGRSWHG� WRR� SUHVFULSWLYH� DQ�
DSSURDFK� DQG� WKDW� DQ\� HYLGHQFH� VKRXOG� VXIILFH� SURYLGHG� LW�
PHHWV� WKH� FLYLO� VWDQGDUG� RI� SURRI�� ZH� GR� QRW� DFFHSW� WKDW�
DUJXPHQW��:H� FRQVLGHU� WKDW� 3KLOOLSV� -� ZDV� ULJKW� WKDW� UHJDUG�
VKRXOG�EH�KDG� WR WKH� UHTXLUHPHQW�RI� WKH &RPPLVVLRQ�DQG� WKH�
&-(8�IRU�FRJHQW�DQG�FRQYLQFLQJ�DUJXPHQWV DQG HYLGHQFH �VHH�
*OD[R6PLWK.OLQH� 6HUYLFHV� 8QOLPLWHG� Y� &RPPLVVLRQ RI� WKH�
(XURSHDQ� &RPPXQLWLHV �&DVH� 7��������� (8�7�����������
>����@�(&5�,,������ >����@���&0/5 �����« SDUD������ZKLFK�
ZDV� DSSOLHG� DQG� IROORZHG� LQ� WKH�*HQHUDO�&RXUW¶V GHFLVLRQ� LQ�
0DVWHU&DUG DW SDUD������

��� $OWKRXJK� WKH� VWDQGDUG�RI�SURRI� LV� D�PDWWHU�RI�(QJOLVK�
ODZ��WKH�QDWXUH�RI�WKH�HYLGHQFH�ZKLFK�ZLOO�VDWLVI\�WKDW�VWDQGDUG�
PXVW� EH� LQIRUPHG� E\� (XURSHDQ�8QLRQ ODZ� DQG� &RPPLVVLRQ�
GHFLVLRQDO�SUDFWLFH�VLQFH��XOWLPDWHO\��ZKHWKHU�D�SDUW\�LV�HQWLWOHG�
WR H[HPSWLRQ� LQYROYHV� WKH� DSSOLFDWLRQ� RI� D� (XURSHDQ� WUHDW\��
)XUWKHUPRUH�� LQ� WKDW� FRQWH[W�� LW� LV� LPSRUWDQW� WR� PDLQWDLQ� D�
FRQVLVWHQF\� RI� DSSURDFK� DFURVV� PHPEHU� VWDWHV� DV� WR� WKH�
UHTXLUHPHQWV�RI�DUWLFOH �������´

2WKHU� SDVVDJHV� LQ� WKH� MXGJPHQW� RI� WKH� &RXUW� RI� $SSHDO� �SDUDV� ���� ��� DQG� �����
GHPRQVWUDWH� WKDW� LW� FRQVLGHUHG� WKDW�(8� ODZ� UHTXLUHV� FRJHQW� IDFWXDO� DQG�HPSLULFDO�
HYLGHQFH�WR�VDWLVI\�DUWLFOH���������,Q�SDUWLFXODU��WKH�&RXUW�RI�$SSHDO��DW�SDUDV����DQG�
���� GHULYHG� IURP� WKH�&RPPLVVLRQ�*XLGHOLQHV� RQ� WKH� DSSOLFDWLRQ� RI�ZKDW� LV� QRZ�
DUWLFOH��������7)(8�������& ��������³WKH�*XLGHOLQHV´��DQG�WKH�(8�MXULVSUXGHQFH�
RQ�DUWLFOH���������ILUVW��D�QHHG�IRU�WKH�UHOHYDQW�EHQHILWV�WR�EH�FDXVDOO\�OLQNHG�WR�WKH�
UHOHYDQW�UHVWULFWLRQ�DQG��VHFRQGO\��IRU�WKDW�FDXVDO�OLQN�WR�EH�HVWDEOLVKHG�³E\�IDFWV�DQG�
HYLGHQFH�VXSSRUWHG�E\�HPSLULFDO�DQDO\VLV�DQG�GDWD�DQG�QRW�MXVW�HFRQRPLF�WKHRU\´��,W�
DGGHG��DW�SDUD�����

³7KLUGO\��DV�SDUD����RI�WKH�*XLGHOLQHV�PDNHV�FOHDU��WKH�FDXVDO�
OLQN�PXVW�EH�VXIILFLHQWO\�GLUHFW�WR�EH�FDSDEOH�RI�SURRI�DQG�DQ�
LQGLUHFW� HIIHFW� ZLOO� QRW� JHQHUDOO\� EH� VXIILFLHQW�� SUHFLVHO\�
EHFDXVH�FRJHQW�HYLGHQFH�RI�WKH�OLQN�EDVHG�RQ�HPSLULFDO�DQDO\VLV�
DQG�GDWD�DQG�QRW�PHUHO\�HFRQRPLF�WKHRU\�LV�UHTXLUHG�´



3DJH���

���� ,W� LV�FRQYHQLHQW� WR�REVHUYH�DW� WKLV�SRLQW� WKDW��FRQWUDU\� WR� WKH�VXEPLVVLRQ�RI�
0DVWHUFDUG��WKH�&RXUW�RI�$SSHDO�GLG�QRW�FRQFOXGH�WKDW�³RQO\�IDFWV�DQG�HPSLULFDO�GDWD�
EXW�QRW�HFRQRPLF�WKHRU\�PD\�EH�UHOLHG�XSRQ´�LQ�WKLV�UHJDUG��7KH�&RXUW�RI�$SSHDO�
PDGH�FOHDU�WKDW�LWV�REMHFWLRQ�ZDV�WR�UHOLDQFH�VROHO\�RQ�HFRQRPLF�WKHRU\�DQG�WKDW��LQ�
LWV�YLHZ��D�FODLP�XQGHU�DUWLFOH��������PXVW�EH�EDVHG�RQ�HPSLULFDO�GDWD�DQG�IDFW DQG�
QRW�HFRQRPLF�WKHRU\�DORQH��SDUDV����DQG�����

���� 9LVD�DQG�0DVWHUFDUG�FRPSODLQ�WKDW�WKH�&RXUW�RI�$SSHDO�ZURQJO\�DGRSWHG�DQ�
XQGXO\� RQHURXV� VWDQGDUG� RI� SURRI�� 7KH\� WDNH� DV� WKHLU� VWDUWLQJ� SRLQW� &RXQFLO�
5HJXODWLRQ��(&��1R��������RQ�WKH�LPSOHPHQWDWLRQ�RI�7UHDW\ FRPSHWLWLRQ�UXOHV��³WKH�
0RGHUQLVDWLRQ� 5HJXODWLRQ´��� 7KH� PDMRU� FKDQJH� HIIHFWHG� E\� WKH� 0RGHUQLVDWLRQ�
5HJXODWLRQ�ZDV�WKDW�ZKHUHDV�SUHYLRXVO\�WKH�JUDQW�RI�H[HPSWLRQ�IURP�WKH�SURKLELWLRQ�
RQ� DJUHHPHQWV�ZKLFK� UHVWULFW� FRPSHWLWLRQ�KDG�EHHQ� WKH� H[FOXVLYH� IXQFWLRQ� RI� WKH�
(XURSHDQ� &RPPLVVLRQ�� WKH� 0RGHUQLVDWLRQ� 5HJXODWLRQ� LQWURGXFHG� D� GLUHFWO\�
DSSOLFDEOH�H[FHSWLRQ�V\VWHP�LQ�ZKLFK WKH�FRPSHWLWLRQ�DXWKRULWLHV�DQG�FRXUWV�RI�WKH�
PHPEHU�VWDWHV�KDYH�WKH�SRZHU�WR�DSSO\�WKH�H[HPSWLRQ�SURYLVLRQV�XQGHU�ZKDW�LV�QRZ�
DUWLFOH� �������� 7KH� SUHYLRXV� V\VWHP� RI� QRWLILFDWLRQ� WR� WKH� &RPPLVVLRQ� IRU�
H[HPSWLRQV ZDV�DEROLVKHG�DQG�WKH�ZLGHVSUHDG�LQYROYHPHQW�RI�QDWLRQDO�FRXUWV�DQG�
DXWKRULWLHV� LQ� H[HPSWLQJ� UHVWULFWLYH� DJUHHPHQWV�ZDV� FOHDUO\� FRQWHPSODWHG�� ,W� LV� LQ�
WKLV�FRQWH[W�WKDW�UHFLWDO���RI�WKH�3UHDPEOH�VWDWHV�

³,Q�RUGHU�WR�HQVXUH�DQ�HIIHFWLYH�HQIRUFHPHQW�RI�WKH�&RPPXQLW\�
FRPSHWLWLRQ� UXOHV� DQG� DW� WKH� VDPH� WLPH� WKH� UHVSHFW� RI�
IXQGDPHQWDO�ULJKWV�RI�GHIHQFH��WKLV�5HJXODWLRQ�VKRXOG�UHJXODWH�
WKH�EXUGHQ�RI�SURRI�XQGHU�DUWLFOHV����DQG����>QRZ�DUWLFOHV�����
DQG����@�RI�WKH�7UHDW\��,W�VKRXOG�EH�IRU�WKH�SDUW\�RU�WKH�DXWKRULW\�
DOOHJLQJ�DQ�LQIULQJHPHQW�RI�DUWLFOH�������DQG�DUWLFOH����RI�WKH�
7UHDW\� WR� SURYH� WKH� H[LVWHQFH� WKHUHRI� WR� WKH� UHTXLUHG� OHJDO�
VWDQGDUG�� ,W� VKRXOG� EH� IRU� WKH� XQGHUWDNLQJ� RU� DVVRFLDWLRQ� RI�
XQGHUWDNLQJV�LQYRNLQJ�WKH�EHQHILW�RI�D�GHIHQFH�DJDLQVW�D�ILQGLQJ�
RI�DQ�LQIULQJHPHQW�WR�GHPRQVWUDWH�WR�WKH�UHTXLUHG�OHJDO�VWDQGDUG�
WKDW�WKH�FRQGLWLRQV�IRU�DSSO\LQJ�VXFK�GHIHQFH�DUH�VDWLVILHG��7KLV�
5HJXODWLRQ� DIIHFWV� QHLWKHU� QDWLRQDO� UXOHV� RQ� WKH� VWDQGDUG� RI�
SURRI�QRU�REOLJDWLRQV�RI�FRPSHWLWLRQ�DXWKRULWLHV�DQG�FRXUWV�RI�
WKH� PHPEHU� VWDWHV� WR� DVFHUWDLQ� WKH� UHOHYDQW� IDFWV� RI� D� FDVH��
SURYLGHG� WKDW� VXFK� UXOHV� DQG�REOLJDWLRQV� DUH FRPSDWLEOH ZLWK�
JHQHUDO�SULQFLSOHV�RI�&RPPXQLW\�ODZ�´

6LPLODUO\��DUWLFOH���ZKLFK�EHDUV�WKH�KHDGLQJ�³%XUGHQ�RI�SURRI´�SURYLGHV�

³,Q�DQ\�QDWLRQDO�RU�&RPPXQLW\�SURFHHGLQJV�IRU�WKH�DSSOLFDWLRQ�
RI�DUWLFOHV����DQG����RI� WKH�7UHDW\�� WKH�EXUGHQ�RI�SURYLQJ�DQ�
LQIULQJHPHQW�RI�DUWLFOH�������RU�RI�DUWLFOH����RI�WKH�7UHDW\�VKDOO�
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UHVW�RQ�WKH�SDUW\�RU�WKH�DXWKRULW\�DOOHJLQJ�WKH�LQIULQJHPHQW��7KH�
XQGHUWDNLQJ�RU�DVVRFLDWLRQ�RI�XQGHUWDNLQJV�FODLPLQJ�WKH�EHQHILW�
RI�DUWLFOH�������RI�WKH�7UHDW\�VKDOO�EHDU�WKH�EXUGHQ�RI�SURYLQJ�
WKDW�WKH�FRQGLWLRQV�RI�WKDW�SDUDJUDSK�DUH�IXOILOOHG�´

7KHUH�LV��DFFRUGLQJO\��D�FOHDU�DOORFDWLRQ�RI�WKH�EXUGHQ�RI�SURRI��ZKLOH�TXHVWLRQV�DV�
WR�WKH�VWDQGDUG�RI�SURRI�DUH�OHIW�WR�WKH�ODZ�RI�WKH�PHPEHU�VWDWH�FRQFHUQHG��SURYLGHG�
WKDW�WKH�QDWLRQDO�UXOHV�DUH�FRPSDWLEOH�ZLWK�JHQHUDO�SULQFLSOHV�RI�(8�ODZ� 9LVD�DQG�
0DVWHUFDUG� VXEPLW�� WKHUHIRUH�� WKDW�(8� ODZ�H[SUHVVO\� UHVHUYHV� WKH�TXHVWLRQ�RI� WKH�
VWDQGDUG� RI� SURRI� WR� QDWLRQDO� ODZ�� VXEMHFW� WR� WKH� SULQFLSOHV� RI� HIIHFWLYHQHVV� DQG�
HTXLYDOHQFH�

���� ,Q�WKLV�UHJDUG��9LVD�DQG�0DVWHUFDUG�UHO\�IXUWKHU�RQ�WKH�IROORZLQJ�SDVVDJH�LQ�
WKH� GHFLVLRQ� RI� WKH� &RXUW� RI� -XVWLFH� LQ� (WXUDV� 8$%� Y� /LHWXYRV� 5HVSXEOLNRV�
NRQNXUHQFLMRV�WDU\ED �&DVH�&��������>����@���&0/5�����SDUDV�������

³��� $OWKRXJK�DUWLFOH���RI�5HJXODWLRQ�1R��������H[SUHVVO\�
JRYHUQV� WKH�DOORFDWLRQ�RI� WKH EXUGHQ�RI�SURRI�� WKDW� UHJXODWLRQ
GRHV�QRW� FRQWDLQ� DQ\�SURYLVLRQV�RQ�PRUH VSHFLILF SURFHGXUDO�
DVSHFWV��7KXV� LQ�SDUWLFXODU��WKDW�UHJXODWLRQ�GRHV�QRW�FRQWDLQ�DQ\
SURYLVLRQ�LQ�UHODWLRQ�WR�WKH�SULQFLSOHV�JRYHUQLQJ�WKH�DVVHVVPHQW�
RI�HYLGHQFH�DQG WKH�VWDQGDUG�RI�SURRI�LQ�QDWLRQDO�SURFHHGLQJV�
IRU�WKH�DSSOLFDWLRQ�RI�DUWLFOH�����7)(8�

��� 7KDW�FRQFOXVLRQ�LV�FRQILUPHG�E\�UHFLWDO���RI�5HJXODWLRQ
1R ������� ZKLFK H[SUHVVO\ VWDWHV�WKDW�WKH�UHJXODWLRQ�GRHV�QRW�
DIIHFW�QDWLRQDO�UXOHV�RQ�WKH�VWDQGDUG�RI�SURRI�

��� $FFRUGLQJ�WR�VHWWOHG�FDVH�ODZ��LQ�WKH�DEVHQFH�RI�(8�UXOHV�
RQ�WKH�PDWWHU��LW�LV�IRU WKH�QDWLRQDO�OHJDO�RUGHU�RI�HDFK�PHPEHU�
VWDWH� WR� HVWDEOLVK� WKHP� LQ� DFFRUGDQFH� ZLWK WKH� SULQFLSOH� RI�
SURFHGXUDO�DXWRQRP\��SURYLGHG��KRZHYHU��WKDW�WKRVH�UXOHV�DUH�
QRW OHVV� IDYRXUDEOH� WKDQ� WKRVH� JRYHUQLQJ� VLPLODU� GRPHVWLF�
VLWXDWLRQV��SULQFLSOH�RI HTXLYDOHQFH��DQG�WKDW�WKH\�GR�QRW�PDNH�
LW�H[FHVVLYHO\�GLIILFXOW�RU�LPSRVVLEOH�LQ SUDFWLFH�WR�H[HUFLVH�WKH�
ULJKWV�FRQIHUUHG�E\�(8�ODZ��SULQFLSOH�RI�HIIHFWLYHQHVV� «´

���� 7KLV�SDVVDJH��KRZHYHU��LV�QRW�DV�KHOSIXO�WR�9LVD�DQG�0DVWHUFDUG�DV�PLJKW�DW�
ILUVW� DSSHDU�� 7KH� LVVXH� LQ� WKDW� FDVH�� ZKLFK� ZDV� D� UHIHUHQFH� IURP� WKH� 6XSUHPH�
$GPLQLVWUDWLYH� &RXUW� RI� /LWKXDQLD� LQ� SURFHHGLQJV� ZKHUH� DQ� DQWL�FRPSHWLWLYH�
FRQFHUWHG�SUDFWLFH�ZDV�DOOHJHG��ZDV�ZKHWKHU�FHUWDLQ�HYLGHQFH�ZDV�VXIILFLHQW�SURRI�
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RI�D�IDFW�ZKLFK��LI�HVWDEOLVKHG��ZRXOG�WULJJHU�D�SUHVXPSWLRQ�RI�OLDELOLW\�XQGHU�DUWLFOH�
��������7KH�SDVVDJH� LQ� WKH� MXGJPHQW�RI� WKH�&RXUW�RI�-XVWLFH�DW�SDUDV��������FLWHG�
DERYH��ZDV�FRQFHUQHG�ZLWK�WKH�VSHFLILF�TXHVWLRQ�ZKHWKHU�WKH�GLVSDWFK�RI�D�PHVVDJH
WKURXJK�DQ�HOHFWURQLF�V\VWHP�PD\�FRQVWLWXWH�VXIILFLHQW�HYLGHQFH�WR�HVWDEOLVK�WKDW�WKH�
RSHUDWRUV�ZKLFK�XVHG�WKH�V\VWHP�ZHUH�DZDUH��RU�RXJKW�WR�KDYH�EHHQ�DZDUH��RI�WKH�
FRQWHQW�RI�WKDW�PHVVDJH��8QVXUSULVLQJO\��WKH�&RXUW�RI�-XVWLFH�KHOG�WKDW��LQ�DFFRUGDQFH�
ZLWK� WKH� SULQFLSOH� RI� SURFHGXUDO� DXWRQRP\�� WKH� VWDQGDUG� RI� SURRI� LQ� UHODWLRQ� WR�
HVWDEOLVKLQJ�WKDW�IDFW�ZDV�D�PDWWHU�IRU�WKH�QDWLRQDO�OHJDO�RUGHU�RI�WKH�PHPEHU�VWDWH�
FRQFHUQHG��7KH�&RXUW�RI�-XVWLFH�ZHQW�RQ��KRZHYHU���DW�SDUD�����WR�GLVWLQJXLVK�WKH�
SUHVXPSWLRQ DULVLQJ� XQGHU� DUWLFOH� ������� RI� D� FDXVDO� FRQQHFWLRQ� EHWZHHQ� D�
FRQFHUWDWLRQ�DQG�WKH�PDUNHW�FRQGXFW�RI�WKH�XQGHUWDNLQJV�SDUWLFLSDWLQJ�LQ�WKH�SUDFWLFH��
7KDW� SUHVXPSWLRQ�� LW� HPSKDVLVHG�� IROORZHG� IURP� DUWLFOH� ������� DQG� FRQVHTXHQWO\�
IRUPHG�DQ�LQWHJUDO�SDUW�RI�WKH�(8�ODZ�ZKLFK�WKH�QDWLRQDO�FRXUW�ZDV�UHTXLUHG�WR�DSSO\��
7KH�&RXUW�RI�-XVWLFH�WKHQ�ZHQW�RQ��DW�SDUDV��������WR�DGGUHVV�LQ�GHWDLO�WKH�QDWXUH�RI�
WKH�HYLGHQFH�WKDW�ZRXOG�EH�VXIILFLHQW�WR�UHEXW�WKH�SUHVXPSWLRQ�

���� ,Q� RXU� YLHZ�� WKH� IDFW� WKDW� WKH� &RXUW� RI� -XVWLFH LQ� (WXUDV DGGUHVVHG�� DV� D�
TXHVWLRQ� RI� (8� ODZ��ZKDW� HYLGHQFH�ZDV� FDSDEOH� RI� UHEXWWLQJ� WKH� SUHVXPSWLRQ� RI�
SDUWLFLSDWLRQ�LQ�D�FRQFHUWHG�SUDFWLFH�SURYLGHV�WKH�NH\�WR�UHVROYLQJ�WKH�SUHVHQW�LVVXH��
,Q� WKDW� FDVH� $GYRFDWH� *HQHUDO� 6]SXQDU� REVHUYHG� �DW� $*������ ZLWK� UHJDUG� WR�
UHEXWWDEOH�SUHVXPSWLRQV�LQ�FRPSHWLWLRQ�ODZ�

³,QVRIDU�DV�VXFK�SUHVXPSWLRQV�VWHP�IURP�DUWLFOH��������7)(8��
DV�LQWHUSUHWHG�E\�WKH�FRXUW��DQG�FRQVHTXHQWO\�IRUP�DQ�LQWHJUDO�
SDUW�RI�DSSOLFDEOH�(8�ODZ��WKH\�GR�QRW�IDOO�ZLWKLQ�WKH�VFRSH�RI�
WKH�SULQFLSOH�RI�WKH�DXWRQRP\�RI�QDWLRQDO�SURFHGXUDO�ODZ�DQG�
DUH�WKHUHIRUH�ELQGLQJ�RQ�QDWLRQDO�DXWKRULWLHV�ZKHQ�WKH\�DSSO\�
(8�FRPSHWLWLRQ�UXOHV�´

$V� 0U� 1LFKRODV� .KDQ� 4&�� RQ� EHKDOI� RI� WKH� &RPPLVVLRQ�� SXW� LW� LQ� KLV� RUDO�
VXEPLVVLRQV��(WXUDV LOOXVWUDWHV�KRZ�WKH�QDWXUH�RI�WKH�HYLGHQFH�E\�ZKLFK�D�ILQGLQJ�RI�
LQIULQJHPHQW�FDQ�EH�VHFXUHG�RU�UHEXWWHG�PD\�EH�D�TXHVWLRQ�RI�(8�ODZ��,Q�WKH�VDPH�
ZD\�� WKH� QDWXUH� RI� WKH� HYLGHQFH� E\� ZKLFK� DQ� XQGHUWDNLQJ� PD\� HVWDEOLVK� WKDW� D�
UHVWULFWLRQ� RQ� FRPSHWLWLRQ� LV� H[HPSWHG� E\� YLUWXH� RI� DUWLFOH� �������PD\� DOVR� EH� D�
TXHVWLRQ�RI�(8�ODZ�

���� ,Q� WKH�SUHVHQW� FDVH�� WKH� HVVHQWLDO� FRPSODLQW�PDGH�E\�9LVD� DQG�0DVWHUFDUG�
XQGHU�WKLV�JURXQG�RI�DSSHDO�GRHV�QRW�UHODWH�WR�WKH�VWDQGDUG�RI�SURRI�EXW�WR�WKH�QDWXUH�
RI� WKH� HYLGHQFH� UHTXLUHG� WR� PHHW� WKH� VWDQGDUG� RI� SURRI� LQ� WKLV� FRQWH[W�� 0RUH�
VSHFLILFDOO\��LW�UHODWHV�WR�WKH�W\SH�RI�HYLGHQFH�QHHGHG�WR�HVWDEOLVK�WKDW�WKH�EHQHILWV�
IURP�WKH�0,)�UXOHV�XQGHU�FRQVLGHUDWLRQ�RXWZHLJK�WKH�GHWULPHQWV�WR�PHUFKDQWV�DQG�
DUH�LQGLVSHQVDEOH�IRU�DFKLHYLQJ�WKRVH�EHQHILWV��7KH�&RXUW�RI�$SSHDO�UHFRJQLVHG�WKLV�
GLVWLQFWLRQ�DW�SDUDV���� WR����RI� LWV� MXGJPHQW��ZKHUH� LW�H[SUHVVO\�DFFHSWHG� WKDW� WKH�
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DSSOLFDEOH� VWDQGDUG� RI� SURRI� ZDV� WKH� XVXDO� FLYLO� VWDQGDUG� RI� WKH� EDODQFH� RI�
SUREDELOLWLHV� EXW� REVHUYHG� WKDW� WKH� QDWXUH� RI WKH� HYLGHQFH�ZKLFK�ZLOO� VDWLVI\� WKDW�
VWDQGDUG�PXVW�EH�LQIRUPHG�E\�(8�ODZ�DQG &RPPLVVLRQ�GHFLVLRQDO�SUDFWLFH��:KLOH�
WKH� 0RGHUQLVDWLRQ� 5HJXODWLRQ UHFRJQLVHV� WKH� DXWRQRP\� RI� PHPEHU� VWDWHV� LQ�
GHWHUPLQLQJ WKH�OHJDO�WHVW�IRU�WKH�VWDQGDUG�RI�SURRI�XQGHU�DUWLFOH���������LW�GRHV QRW�
UHFRJQLVH�DQ\ DXWRQRP\�LQ�WKH�PHPEHU�VWDWHV�WR�GHWHUPLQH WKH�QDWXUH�RI�WKH�HYLGHQFH�
UHTXLUHG� WR� VDWLVI\� WKDW� VWDQGDUG� 7KH� RXWFRPH� RQ WKLV� LVVXH�� WKHUHIRUH� GRHV� QRW�
GHSHQG� RQ� 9LVD DQG� 0DVWHUFDUG XSKROGLQJ� QDWLRQDO� SURFHGXUDO� UXOHV� DERXW� WKH�
VWDQGDUG�RI�SURRI�EXW�RQ�ZKHWKHU�(8�ODZ�LPSRVHV�UHTXLUHPHQWV�DV�WR�ZKDW�W\SH�RI�
HYLGHQFH�LV�FDSDEOH�RI�GLVFKDUJLQJ WKDW�EXUGHQ�

���� ,W�LV�FOHDU��LQ�RXU�YLHZ��WKDW�DUWLFOH��������GRHV�LPSRVH�UHTXLUHPHQWV�DV�WR�WKH�
QDWXUH�RI�WKH�HYLGHQFH�ZKLFK�LV�FDSDEOH�RI�GLVFKDUJLQJ�WKH�EXUGHQ�RQ�DQ�XQGHUWDNLQJ�
WR�HVWDEOLVK�DQ�H[HPSWLRQ�XQGHU�WKDW�SURYLVLRQ��6HFWLRQ����RI�WKH������$FW�LPSRUWV�
WKHVH�UHTXLUHPHQWV�LQWR�GRPHVWLF�FRPSHWLWLRQ�ODZ��$UWLFOH��������LV�IRXQGHG�RQ�WKH�
QRWLRQ� WKDW� QRWZLWKVWDQGLQJ� WKH� H[LVWHQFH� RI� D� UHVWULFWLRQ� RQ� FRPSHWLWLRQ� DQG� LWV�
OLNHO\� QHJDWLYH� HIIHFW� RQ� FRPSHWLWLRQ� DQG� FRQVXPHUV�� HIILFLHQFLHV� DQG� EHQHILWV�
DULVLQJ�IURP�WKH�FRQGXFW�ZKLFK�JDYH�ULVH�WR�WKH�UHVWULFWLRQ�PD\��QHYHUWKHOHVV��MXVWLI\�
H[HPSWLRQ� IURP� WKH� SURKLELWLRQ� LQ� DUWLFOH� �������� 7KLV� LV� DQ� LQKHUHQWO\� HPSLULFDO�
SURSRVLWLRQ�DQG�QHFHVVDULO\� UHTXLUHV� WKH�DXWKRULW\�RU�FRXUW�DGGUHVVLQJ� WKH� LVVXH� WR�
FDUU\�RXW D�EDODQFLQJ�H[HUFLVH�� D�³FRPSOH[�DVVHVVPHQW´��*OD[R6PLWK.OLQH��&RXUW�
RI� )LUVW� ,QVWDQFH� DW� SDUDV� ����� ���� DQG� ����� � LQYROYLQJ� ZHLJKLQJ� WKH� SUR�
FRPSHWLWLYH� HIIHFW� DJDLQVW� WKH� DQWL�FRPSHWLWLYH� HIIHFW� RI� WKH� FRQGXFW� LQ� TXHVWLRQ��
&RJHQW�HPSLULFDO�HYLGHQFH�LV�QHFHVVDU\�LQ�RUGHU�WR�FDUU\�RXW�WKH�UHTXLUHG�HYDOXDWLRQ�
RI� WKH� FODLPHG� HIILFLHQFLHV� DQG� EHQHILWV�� 7R� WKH� H[WHQW� WKDW� REMHFWLYH� HIILFLHQFLHV�
FDXVHG�E\�D�UHVWULFWLRQ�FDQQRW�EH�HVWDEOLVKHG�HPSLULFDOO\��WKH\�FDQQRW�EH�EDODQFHG�
ZLWK�WKH�UHVWULFWLYH�HIIHFWV��$V�D�UHVXOW��DOWKRXJK�WKH�VWDQGDUG�RI�SURRI�LV�D�PDWWHU�RI�
GRPHVWLF ODZ��WKH�QDWXUH�RI�WKH�HYLGHQFH�ZKLFK�ZLOO�VDWLVI\�WKDW�VWDQGDUG�PXVW�WDNH�
DFFRXQW�RI�WKH�VXEVWDQWLYH�UHTXLUHPHQWV�RI�DUWLFOH��������

���� 7KLV�YLHZ�LV�FRQILUPHG�E\�WKH�SUDFWLFH�RI�WKH�&RPPLVVLRQ�DQG�WKH�MXGJPHQWV�
RI�WKH�(8�FRXUWV�

���� 7KH�*XLGHOLQHV�ZHUH� LVVXHG� LQ� ������ LQ� SDUW� WR� DVVLVW� QDWLRQDO� FRXUWV� DQG�
DXWKRULWLHV� LQ� PHPEHU� VWDWHV� LQ� XQGHUWDNLQJ�ZKDW� ZDV� IRU� WKHP� WKH� QHZ� UROH� RI�
DSSO\LQJ�DUWLFOH���������7KH�*XLGHOLQHV�DUH�QRW�ELQGLQJ�EXW�WKH\�DUH�EDVHG�RQ�WKH�
H[SHULHQFH� DQG� H[SHUWLVH� RI� WKH� &RPPLVVLRQ� ZKLFK� KDG� SUHYLRXVO\� KDG� VROH�
UHVSRQVLELOLW\�IRU�FDUU\LQJ�RXW�WKH�EDODQFLQJ�WHVW�DQG�JUDQWLQJ�H[HPSWLRQV��DQG�WKH\�
SURYLGH�DQ�DQDO\WLFDO�IUDPHZRUN�IRU�WKH�DSSOLFDWLRQ�RI�DUWLFOH���������,Q�SDUWLFXODU��
WKH\�DGGUHVV��DW�SDUDV����DQG ����ZKDW�LV�LQYROYHG�LQ�LGHQWLI\LQJ�DQG�HYDOXDWLQJ�WKH�
FDXVDO�OLQN�EHWZHHQ�D�UHVWULFWLRQ�RI�FRPSHWLWLRQ�DQG�WKH�FUHDWLRQ�RI�DQ�HIILFLHQF\�DQG�
WKH\�FDVW�OLJKW�RQ�WKLV�EDODQFLQJ�H[HUFLVH�
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³��� 7KH�SXUSRVH�RI�WKH�ILUVW�FRQGLWLRQ�RI�>DUWLFOH�������@�LV�
WR�GHILQH� WKH� W\SHV�RI� HIILFLHQF\�JDLQV� WKDW� FDQ�EH� WDNHQ� LQWR�
DFFRXQW� DQG�EH� VXEMHFW� WR� WKH� IXUWKHU� WHVWV�RI� WKH� VHFRQG�DQG�
WKLUG�FRQGLWLRQV�RI�>DUWLFOH�������@��7KH�DLP�RI�WKH�DQDO\VLV�LV�
WR� DVFHUWDLQ� ZKDW� DUH� WKH� REMHFWLYH� EHQHILWV� FUHDWHG� E\� WKH�
DJUHHPHQW� DQG� ZKDW� LV� WKH� HFRQRPLF� LPSRUWDQFH� RI� VXFK�
HIILFLHQFLHV��*LYHQ� WKDW� IRU� >DUWLFOH� ������@� WR� DSSO\� WKH� SUR�
FRPSHWLWLYH�HIIHFWV�IORZLQJ�IURP�WKH�DJUHHPHQW�PXVW�RXWZHLJK�
LWV�DQWL�FRPSHWLWLYH�HIIHFWV��LW�LV�QHFHVVDU\�WR�YHULI\�ZKDW�LV�WKH�
OLQN�EHWZHHQ� WKH� DJUHHPHQW� DQG� WKH� FODLPHG�HIILFLHQFLHV� DQG�
ZKDW�LV�WKH�YDOXH�RI�WKHVH�HIILFLHQFLHV�

��� $OO�HIILFLHQF\�FODLPV�PXVW�WKHUHIRUH�EH�VXEVWDQWLDWHG�VR�
WKDW�WKH�IROORZLQJ�FDQ�EH�YHULILHG�

�D� 7KH�QDWXUH RI�WKH�FODLPHG�HIILFLHQFLHV�

�E� 7KH� OLQN EHWZHHQ� WKH� DJUHHPHQW� DQG� WKH�
HIILFLHQFLHV�

�F� 7KH� OLNHOLKRRG DQG�PDJQLWXGH RI� HDFK� FODLPHG�
HIILFLHQF\��DQG

�G� +RZ DQG�ZKHQ HDFK�FODLPHG�HIILFLHQF\�ZRXOG�EH�
DFKLHYHG�´ �2ULJLQDO�HPSKDVLV�

7KLV�SURFHGXUH� UHTXLUHV� WKH�SDUW\�VHHNLQJ�H[HPSWLRQ� WR� LGHQWLI\��VXEVWDQWLDWH�DQG�
HYDOXDWH� WKH� FODLPHG� HIILFLHQFLHV� DQG� WR� YHULI\� WKHLU� FDXVDO� OLQN� ZLWK� WKH� DQWL�
FRPSHWLWLYH� FRQGXFW� DV� D�SUH�FRQGLWLRQ� WR� WKH�EDODQFLQJ�SURFHVV�ZKLFK� FRXOG�QRW�
RWKHUZLVH� WDNH�SODFH��7KHUH� LV�D� UHTXLUHPHQW�IRU�GHWDLOHG��HPSLULFDO�HYLGHQFH�DQG�
DQDO\VLV�LQ�RUGHU�WKDW�WKLV�HYDOXDWLYH�H[HUFLVH�FDQ�EH�FDUULHG�RXW�

���� ,Q� LWV� MXGJPHQW� LQ�*OD[R6PLWK.OLQH �ZKLFK� ZDV� XSKHOG� E\� WKH� &RXUW� RI�
-XVWLFH��7KLUG�&KDPEHU��*OD[R6PLWK.OLQH�6HUYLFHV�8QOLPLWHG�Y�&RPPLVVLRQ�RI�WKH�
(XURSHDQ�&RPPXQLWLHV �-RLQHG &DVHV�&��������3��&��������3��&��������3�DQG�&�
������� 3�� >����@� (&5� ,������� >����@� �� &0/5� ���� WKH� &RXUW� RI� )LUVW� ,QVWDQFH�
�)RXUWK� &KDPEHU�� ([WHQGHG� &RPSRVLWLRQ�� REVHUYHG� �DW� SDUD� ����� WKDW� D� SHUVRQ�
VHHNLQJ�WR�UHO\�RQ�ZKDW�LV�QRZ�DUWLFOH��������PXVW�GHPRQVWUDWH�WKDW�LWV�FRQGLWLRQV�
DUH� VDWLVILHG�� E\�PHDQV� RI� FRQYLQFLQJ� DUJXPHQWV� DQG� HYLGHQFH�� 5HIHUULQJ� WR� WKH�
UHYLHZLQJ�MXULVGLFWLRQ�RI�WKH�&RXUW�RI�)LUVW�,QVWDQFH�LW�QRWHG��DW�SDUD������WKDW�LW�LV�
IRU� WKH� FRXUW� WR� HVWDEOLVK� QRW� RQO\� ZKHWKHU� WKH� HYLGHQFH� UHOLHG RQ� LV� IDFWXDOO\�
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DFFXUDWH�� UHOLDEOH� DQG� FRQVLVWHQW�� EXW� DOVR�ZKHWKHU� LW� FRQWDLQV� DOO� WKH� LQIRUPDWLRQ�
ZKLFK�PXVW�EH�WDNHQ�LQWR�DFFRXQW�IRU�WKH�SXUSRVH�RI�DVVHVVLQJ�D�FRPSOH[�VLWXDWLRQ�
DQG�ZKHWKHU� LW� LV� FDSDEOH� RI� VXEVWDQWLDWLQJ� WKH� FRQFOXVLRQV� GUDZQ� IURP� LW��:LWK�
UHJDUG�WR�WKH�ILUVW�FRQGLWLRQ�LW�REVHUYHG��DW�SDUD������

³,W� LV� WKHUHIRUH� IRU� WKH� &RPPLVVLRQ�� LQ� WKH� ILUVW� SODFH�� WR�
H[DPLQH� ZKHWKHU� WKH� IDFWXDO� DUJXPHQWV� DQG� WKH� HYLGHQFH�
VXEPLWWHG� WR� LW� VKRZ�� LQ� D� FRQYLQFLQJ� PDQQHU�� WKDW� WKH�
DJUHHPHQW� LQ� TXHVWLRQ� PXVW� HQDEOH� DSSUHFLDEOH� REMHFWLYH�
DGYDQWDJHV�WR�EH�REWDLQHG�«´��6HH�DOVR�SDUDV����������������
����

���� :H� DUH� XQDEOH� WR� DFFHSW� WKH� VXEPLVVLRQ� RQ� EHKDOI� RI� 9LVD�� WKDW� LQ�
*OD[R6PLWK.OLQH WKH�HYLGHQWLDO�EDVLV�IRU�WKH�DSSOLFDWLRQ�IRU�DUWLFOH��������ZKLFK�ZDV�
DFFHSWHG�E\�WKH�&RXUW�RI�)LUVW�,QVWDQFH�ZDV�DOPRVW�HQWLUHO\�WKHRUHWLFDO�DQG�EDVHG�RQ�
HFRQRPLF� VWXGLHV�� +DYLQJ� UHIHUUHG� �DW� SDUD� ����� WR� WKH� QHHG� IRU� FRQYLQFLQJ�
DUJXPHQWV�DQG�HYLGHQFH� WR�GHPRQVWUDWH� WKDW� WKH�FRQGLWLRQV�RI�DUWLFOH��������ZHUH�
VDWLVILHG�� WKH�*HQHUDO� &RXUW� UHIHUUHG� �DW� SDUD� ����� WR� WKH� ³LWHPV� RI� HFRQRPLF� RU�
HFRQRPHWULF�HYLGHQFH�VXEPLWWHG�E\�*6.�GXULQJ�WKH�DGPLQLVWUDWLYH�SURFHGXUH´��7KH�
GHVFULSWLRQ�RI�WKDW�PDWHULDO�DW�SDUDV�����DQG�����VKRZV�WKDW�LW�HVVHQWLDOO\�FRPSULVHG�
HPSLULFDO� HYLGHQFH�� 7KH� *HQHUDO� &RXUW� REVHUYHG� �DW� SDUD� ����� WKDW� WKH� IDFWXDO�
DUJXPHQWV�DQG�WKH�VXSSRUWLQJ�HYLGHQFH�VXEPLWWHG�E\�*6.�DSSHDUHG�WR�EH�UHOHYDQW��
UHOLDEOH� DQG�FUHGLEOH�� KDYLQJ� UHJDUG� WR� WKHLU� FRQWHQW�ZKLFK�ZDV� FRUURERUDWHG� LQ� D�
QXPEHU�RI�VLJQLILFDQW�DVSHFWV�E\�GRFXPHQWV�RULJLQDWLQJ�ZLWK�WKH�&RPPLVVLRQ�

���� 7KLV�DSSURDFK�ZDV�IROORZHG�LQ�WKH�0DVWHUFDUG�&RPPLVVLRQ�'HFLVLRQ��7KHUH��
WKH�&RPPLVVLRQ�VWDWHG��DW�UHFLWDO������

³*LYHQ�WKDW�IRU�>DUWLFOH�������@�RI�WKH�7UHDW\�WR�DSSO\�WKH�SUR�
FRPSHWLWLYH�HIIHFWV�IORZLQJ�IURP�WKH�DJUHHPHQW�PXVW�RXWZHLJK�
DQWL�FRPSHWLWLYH�HIIHFWV��LW�LV�QHFHVVDU\�WR�YHULI\�ZKDW�WKH�OLQN�
EHWZHHQ�WKH�DJUHHPHQW�DQG�WKH�FODLPHG�HIILFLHQFLHV�DQG�ZKDW�
WKH�YDOXH�RI�WKHVH�HIILFLHQFLHV�DUH�´

7KH�&RPPLVVLRQ�GLG�QRW�GLVSXWH�WKDW�SD\PHQW�FDUG�VFKHPHV�VXFK�DV�0DVWHUFDUG¶V�
PD\�UHSUHVHQW��DV�VXFK��HFRQRPLF�DQG� WHFKQLFDO�SURJUHVV��+RZHYHU�� LW�FRQVLGHUHG�
WKDW�WKH�GHFLVLYH�TXHVWLRQ�ZDV�ZKHWKHU�WKH�0DVWHUFDUG�0,)�VSHFLILFDOO\�FRQWULEXWHG�
WR�WKDW�SURJUHVV��DW�UHFLWDO�������,Q�DGGUHVVLQJ�0DVWHUFDUG¶V�³EDODQFLQJ�RI�GHPDQG´�
DUJXPHQWV� WKH�&RPPLVVLRQ�UHIHUUHG� WR� WKH�DVVXPSWLRQ�XQGHUO\LQJ� WKH�0DVWHUFDUG�
0,)� WKDW� WKHUH�ZDV� D�SHUFHLYHG� LPEDODQFH�EHWZHHQ� WKH� LVVXLQJ� DQG� WKH� DFTXLULQJ�
EXVLQHVV�LQ�WKH�VFKHPH��7KH�&RPPLVVLRQ�REVHUYHG��DW�UHFLWDO������



3DJH���

³$OVR��DQ�µLPEDODQFH¶�EHWZHHQ�LVVXLQJ�DQG�DFTXLULQJ�FDQQRW�EH�
DVVXPHG� RQ� WKH� EDVLV� RI� FRVW FRQVLGHUDWLRQV� RQO\� EXW� KDV� WR�
FRPSULVH�DQ�DQDO\VLV�RI�UHYHQXHV DV�ZHOO��$�FRVW�LPEDODQFH�LV�
DV� VXFK� QR� VXIILFLHQW� HYLGHQFH� WR� H[SODLQ�ZK\�0DVWHU&DUG¶V�
0,)�LV�DOZD\V�SDLG�E\�WKH�DFTXLUHU�WR�WKH�LVVXHU��LUUHVSHFWLYH�RI�
WKH� FRQFUHWH� PDUNHW� VLWXDWLRQ�� ,I� UHFHLSWV� �LQWHUHVWV�� PRQH\�
H[FKDQJH� IHHV�� SHQDOW\� IHHV�� HWF�� RU� RWKHU� PRQHWDU\� EHQHILWV�
�UHVXOWLQJ� IURP� FRVW� VDYLQJV VXFK� DV� UHGXFWLRQ� RI� VWDII��
SDSHUZRUN�HWF�� IURP�SD\PHQW� FDUG� LVVXLQJ�SURYLGH� VXIILFLHQW�
FRPPHUFLDO�LQFHQWLYHV�IRU�EDQNV�WR�LQYHVW�LQ�LQFUHPHQWDO�FDUG�
LVVXLQJ��D�WUDQVIHU�IURP�DFTXLULQJ�WR�LVVXLQJ�PD\�EH�VXSHUIOXRXV�
DQG�HYHQ�FRXQWHUSURGXFWLYH� DV� WKH� UHYHQXH� WUDQVIHU�GDPSHQV�
FDUG�DFFHSWDQFH�GXH�WR�WKH�LQFUHDVH�RI�FRVWV�RQ�WKH�PHUFKDQWV¶�
VLGH�� 5REXVW� HPSLULFDO� HYLGHQFH� LV� WKHUHIRUH� UHTXLUHG� WR�
HVWDEOLVK� WKH� QHFHVVLW\� IRU� DQG� WKH� GLUHFWLRQ� RI� D IDOOEDFN�
LQWHUFKDQJH�IHH�´��2ULJLQDO�HPSKDVLV���6HH�DOVR�UHFLWDO�����

���� 6LPLODUO\��LQ�D�VHFWLRQ�RI�WKH�GHFLVLRQ�KHDGHG�³1HHG�IRU�HPSLULFDO�HYLGHQFH��
1R�H[FHVVLYH�EXUGHQ�RI�SURRI�RQ�0DVWHU&DUG´��WKH�&RPPLVVLRQ�H[SODLQHG��DW�UHFLWDO�
����� WKDW� 0DVWHUFDUG� HUUHG� LQ� LWV� DVVHUWLRQ� WKDW� WKH� &RPPLVVLRQ� LPSRVHG� DQ�
H[FHVVLYHO\� KLJK� EXUGHQ RI� SURRI RQ� 0DVWHUFDUG� LI� LW� UHTXLUHG� 0DVWHUFDUG� WR�
GHPRQVWUDWH� HPSLULFDOO\� D� FDXVDO� OLQN�EHWZHHQ� WKH�0,)�DQG� WKH� DFWXDO� HIIHFWV�RQ�
V\VWHP�RXWSXW�DV�ZHOO�DV�WKH�REMHFWLYH�HIILFLHQFLHV�WKDW�FRXOG�UHVXOW�IURP�LQFUHDVHG�
V\VWHP�RXWSXW��,W�FRQWLQXHG��DW�UHFLWDO������

³,W� LV� RQ� WKH� XQGHUWDNLQJV� LQ� WKH� ILUVW� SODFH� WR� SUHVHQW� WR� WKH�
&RPPLVVLRQ� WKH� HYLGHQFH� LQWHQGHG� WR� HVWDEOLVK� WKDW� WKH�
DJUHHPHQW� LQ� TXHVWLRQ� IXOILOV� WKH� FRQGLWLRQV� ODLG� GRZQ� E\�
>DUWLFOH� ������@� RI� WKH� 7UHDW\�� ,Q� WKH� FRQWH[W� RI� WKH� ILUVW�
FRQGLWLRQ�LW�KDV�WR�EH�DVFHUWDLQHG�WKDW�WKH�UHVWULFWLYH�HIIHFWV�DUH�
RIIVHW� E\� HIILFLHQFLHV�� ,Q� WKLV� FRQWH[W� WKH� XQGHUWDNLQJV�
FRQFHUQHG� PXVW� GHPRQVWUDWH� ZKHWKHU� D� 0,)� JHQHUDWHV� WKH�
SRVLWLYH�HIIHFWV�ZKLFK�WKH�XQGHUO\LQJ�PRGHO�FODLPV�WR�DFKLHYH��
KHUH�� DQ� LQFUHDVH� RI� V\VWHP� RXWSXW� DQG� SRVVLEOH� UHODWHG�
HIILFLHQFLHV��7R�WKH�H[WHQW�WKDW�REMHFWLYH�HIILFLHQFLHV�FDQQRW�EH�
HVWDEOLVKHG� HPSLULFDOO\�� WKH\� FDQQRW� EH� EDODQFHG� ZLWK� WKH�
UHVWULFWLYH� HIIHFWV�� 6RPH� IRUP� RI� FRQYLQFLQJ� HPSLULFDO�
HYLGHQFH�RQ�WKH�DFWXDO�HIIHFW�RI�D�0,)�RQ�WKH�PDUNHW�LV�WKHUHIRUH�
UHTXLUHG�´

$�IRRWQRWH�WR�WKH�WKLUG�VHQWHQFH�RI�UHFLWDO������IRRWQRWH������UHDGV�
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³$JDLQ�� LW� VKRXOG�EH�QRWHG� WKDW� DQ� LQFUHDVH� LQ� V\VWHP�RXWSXW�
GRHV� QRW� FRQVWLWXWH� DQ� REMHFWLYH� HIILFLHQF\� LI� WKH� EHQHILWV� RI�
LQFUHDVHG�FDUG�XVDJH�RQO\�DFFUXH�WR�EDQNV��ZKLOH�FXVWRPHUV�DQG�
PHUFKDQWV� DUH� ZRUVH� RII� GXH� WR� KLJKHU� UHWDLO� SULFHV DQG�
LQFUHDVHG�PHUFKDQW�IHHV��+HQFH��HYRNLQJ�WKH�PD[LPLVDWLRQ�RI�
V\VWHP� RXWSXW� DOVR� UHTXLUHV� D� FRQYLQFLQJ� DQDO\VLV� WKDW�
FRQVXPHUV�EHQHILW�IURP�WKLV�´

���� 2Q�EHKDOI�RI�9LVD�DQG�0DVWHUFDUG�LW�LV�VXEPLWWHG�WKDW�WKHVH�SDVVDJHV�PXVW�EH�
UHDG� LQ� WKH� FRQWH[W� WKDW� WKH� &RPPLVVLRQ� ZDV� UHVSRQGLQJ� WR� WKH� YHU\� GLIIHUHQW�
HYLGHQFH�SXW�IRUZDUG�E\�0DVWHUFDUG�LQ�WKDW�FDVH��QDPHO\�WKH�%D[WHU�IUDPHZRUN��³D�
GLIIHUHQW��ROGHU�DQG�OHVV�VRSKLVWLFDWHG�HFRQRPLF�WKHRU\´�ZKLFK�KDG�EHHQ�VXSHUVHGHG�
E\�WKH�ZRUN�RI�5RFKHW�DQG�7LUROH��GLVFXVVHG�IXUWKHU�LQ�SDUD�����EHORZ���+RZHYHU��
WKH�&RPPLVVLRQ¶V�VWDWHPHQWV�DW�UHFLWDOV�����DQG�����DUH�JHQHUDO�VWDWHPHQWV�PDGH�
EHIRUH�FRQVLGHUDWLRQ�RI�WKH�%D[WHU�IUDPHZRUN�ZKLFK�LV�LQWURGXFHG�DW�UHFLWDO������,W�
LV�LPPHGLDWHO\�SUHFHGHG�E\�WKH�VWDWHPHQW��DW�UHFLWDO������WKDW�QRWZLWKVWDQGLQJ�WKH�
ODFN�RI�HYLGHQFH�WR�EROVWHU�0DVWHUFDUG¶V�HIILFLHQF\�FODLP��WKH�&RPPLVVLRQ�KDV�DOVR�
DVVHVVHG�WKH�WKHRUHWLF�XQGHUSLQQLQJV�RI�0DVWHUFDUG¶V�0,)�

���� 6LPLODUO\�� WKH� VFKHPHV� DUH� QRW� DVVLVWHG� E\� WKHLU� UHOLDQFH� RQ� WKH� IROORZLQJ�
SDVVDJH�DW�UHFLWDO���� RI�WKH�0DVWHUFDUG�&RPPLVVLRQ�'HFLVLRQ�ZKLFK��WKH\�PDLQWDLQ��
GHVFULEHV�WKH�&RPPLVVLRQ¶V�DSSURDFK�

³&RQWUDU\� WR� 0DVWHU&DUG¶V� SHUFHSWLRQ� WKH� &RPPLVVLRQ¶V�
SRVLWLRQ�LV�QRW�WKDW�RQO\�WKH�OHYHO�RI�D�0,)�LV�D�GHFLVLYH�FULWHULRQ�
IRU� DVVHVVLQJ ZKHWKHU� WKDW�0,)� IXOILOV� WKH� ILUVW� FRQGLWLRQ� RI�
>DUWLFOH�������@�RI�WKH�7UHDW\��5DWKHU��WKH�H[LVWHQFH�RI�REMHFWLYH�
DSSUHFLDEOH� HIILFLHQFLHV� LV� DVVHVVHG� LQ� UHODWLRQ� WR� WKH�0,)�DV�
VXFK��WKH�HIIHFWV�LW�SURGXFHV�RQ�WKH�PDUNHW�DQG�WKH�PDQQHU�LQ�
ZKLFK� LW� LV� VHW�� ,Q�SDUWLFXODU�� WKH�&RPPLVVLRQ�YHULILHV�RQ� WKH�
EDVLV�RI�WKH�HYLGHQFH�VXEPLWWHG�ZKHWKHU�WKH�PRGHO�XQGHUO\LQJ�
D�0,)�LV�EDVHG�RQ�UHDOLVWLF�DVVXPSWLRQV��ZKLFK�LV�QRW�WKH�FDVH�
KHUH���ZKHWKHU�WKH�PHWKRGRORJ\�XVHG�WR�LPSOHPHQW�WKDW�PRGHO�
LQ�SUDFWLFH� LV�REMHFWLYH DQG�UHDVRQDEOH� �ZKLFK� LV�QRW� WKH�FDVH�
IRU� WKH� WZR�PHWKRGRORJLHV�XVHG�E\�0DVWHU&DUG��DQG�ZKHWKHU�
WKH�0,)� LQGHHG� KDV� WKH� SRVLWLYH� HIIHFW� RQ� WKH�PDUNHW� WR� WKH�
EHQHILW�RI�ERWK�FXVWRPHU�JURXSV�ZKLFK�WKH�PRGHO�FODLPV�´

7KH� &RPPLVVLRQ�ZDV� QRW� VXEVFULELQJ� KHUH� WR WKH� YLHZ� WKDW� FRQYLQFLQJ� SURRI� RI�
HIILFLHQFLHV�FDQ�EH�SURYLGHG�E\�HFRQRPLF�PRGHOOLQJ�DQG�DVVXPSWLRQV�DORQH��2Q�WKH�
FRQWUDU\��WKH�&RPPLVVLRQ�PDGH�DEXQGDQWO\�FOHDU�WKH�QHHG�IRU�HPSLULFDO�HYLGHQFH�LQ�
WKH�LPPHGLDWHO\�SUHFHGLQJ�UHFLWDO�
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³7KHUH� LV� QR� SUHVXPSWLRQ� WKDW�0,)V� LQ� JHQHUDO� HQKDQFH� WKH�
HIILFLHQF\�RI�FDUG�VFKHPHV�MXVW�DV�WKHUH�LV�QR�SUHVXPSWLRQ�WKDW�
WKH\�GR�QRW�IXOILO�WKH�FRQGLWLRQV�RI�>DUWLFOH�������@�RI�WKH�7UHDW\�
DQG� DUH� WKHUHIRUH� LOOHJDO�� $� 0,)� PD\� EH� XVHG� E\� EDQNV� WR�
DFKLHYH� HIILFLHQFLHV� DV� ZHOO� DV� WR� H[WUDFW� UHQWV�� 7KH�
&RPPLVVLRQ¶V� FRQFOXVLRQ� RQ� WKH� HIILFLHQFLHV� RI� D� 0,)� ZLOO�
GHSHQG� RQ� WKH� FRQFUHWH� HYLGHQFH� EURXJKW� IRUZDUG� E\� WKH�
SDUWLHV�´��UHFLWDO�����

DQG�WKH�LPPHGLDWHO\�IROORZLQJ�UHFLWDO�

³$Q\�FODLP�WKDW�D�0,)�FUHDWHV�HIILFLHQFLHV�ZLWKLQ�WKH�PHDQLQJ�
RI�>DUWLFOH�������@�RI�WKH�7UHDW\�PXVW�WKHUHIRUH�EH�IRXQGHG�RQ�
D� GHWDLOHG�� UREXVW� DQG� FRPSHOOLQJ� DQDO\VLV� WKDW� UHOLHV� LQ� LWV�
DVVXPSWLRQV� DQG� GHGXFWLRQV� RQ� HPSLULFDO� GDWD� DQG� IDFWV��
0DVWHU&DUG� KDV� QRW� SURYLGHG� VXFK� DQDO\VLV� DQG� HPSLULFDO�
HYLGHQFH��«´��UHFLWDO�����

���� 7KH�DSSHDO�DJDLQVW�WKH�&RPPLVVLRQ�GHFLVLRQ�ZDV�GLVPLVVHG�E\�WKH�*HQHUDO�
&RXUW�LQ�0DVWHUFDUG�*&��,Q�WKRVH�SURFHHGLQJV��0DVWHUFDUG�KDG�FRPSODLQHG�WKDW�³DQ�
H[FHVVLYHO\�KLJK�EXUGHQ�RI�SURRI´�KDG�EHHQ�LPSRVHG�RQ�WKH�DSSOLFDQWV�LQ�UHODWLRQ�WR�
WKH�FRQGLWLRQV�RI�ZKDW�LV�QRZ�DUWLFOH��������7)(8��ZKHUHDV�WKH�&RPPLVVLRQ�KDG�
EHHQ�³UHTXLUHG�WR�DQDO\VH�WKH�DUJXPHQWV�DQG�WKH�HYLGHQFH�DGGXFHG�E\�UHIHUHQFH�WR�
WKH� EDODQFH� RI� SUREDELOLWLHV� DORQH´� �SDUDV� ����� ���� DQG� ������ ,Q� UHMHFWLQJ� WKLV�
VXEPLVVLRQ��WKH�*HQHUDO�&RXUW�REVHUYHG��DW�SDUD������WKDW�³D�SHUVRQ�ZKR�UHOLHV�RQ�
>DUWLFOH�������@�PXVW�GHPRQVWUDWH� WKDW� WKRVH�FRQGLWLRQV�DUH�VDWLVILHG��E\�PHDQV�RI�
FRQYLQFLQJ�DUJXPHQWV�DQG�HYLGHQFH´� $W�D�ODWHU�SRLQW�LQ�WKH�MXGJPHQW�WKH�*HQHUDO�
&RXUW�REVHUYHG�

³���� 6R�IDU�DV�FRQFHUQV�WKH�DOOHJDWLRQ�UHODWLQJ�WR�WKH�ODFN�RI�
GDWD� FDSDEOH� RI� PHHWLQJ� WKH� VWDQGDUG� RI� HFRQRPLF� SURRI�
GHPDQGHG�E\�WKH�&RPPLVVLRQ��HYHQ�LI�WKDW�ZHUH�HVWDEOLVKHG��LW�
GRHV� QRW� PHDQ� WKDW� WKH� EXUGHQ� RI� SURRI� LV� HDVHG�� RU� HYHQ�
UHYHUVHG��DV�WKH�DSSOLFDQWV�VHHP�WR�VXJJHVW��,W�PXVW�EH�REVHUYHG�
WKDW�VXFK�D�GLIILFXOW\�PLJKW�EH�UHJDUGHG�DV�KDYLQJ�UHVXOWHG�IURP�
WKH� DUJXPHQWV� GHYHORSHG� E\� WKH� DSSOLFDQWV� GXULQJ� WKH�
DGPLQLVWUDWLYH�SURFHGXUH�

���� 7KXV�� LQDVPXFK� DV� LW� LV� QRW� SRVVLEOH� WR� HVWDEOLVK�
SUHFLVHO\� WKH� H[WHQW�RI� WKH� DGYDQWDJHV� WKDW� FDQ�EH�GHHPHG� WR�
MXVWLI\� VRPH� ILQDQFLDO� FRPSHQVDWLRQ� IURP�PHUFKDQWV� IRU� WKH�
FRVWV�LQFXUUHG�E\�LVVXLQJ�EDQNV��LW�LV�UHDVRQDEOH�WR�FRQFOXGH�WKDW�
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LW� ZDV� IRU� WKH� DSSOLFDQWV� � LQ� RUGHU� WR� SURYH� WKDW� WKH� 0,)�
VDWLVILHG�WKH�ILUVW�FRQGLWLRQ�ODLG�GRZQ�LQ�>DUWLFOH���������7)(8@�
� WR�LGHQWLI\�WKH�VHUYLFHV�SURYLGHG�E\�WKH�EDQNV�LVVXLQJ�GHELW��
FKDUJH� RU� FUHGLW� FDUGV� FDSDEOH� RI� FRQVWLWXWLQJ� REMHFWLYH�
DGYDQWDJHV�IRU�PHUFKDQWV��,W�ZDV�DOVR�IRU�WKHP�WR�HVWDEOLVK�WKDW�
WKHUH� ZDV� D� VXIILFLHQWO\� FOHDU� FRUUHODWLRQ EHWZHHQ� WKH� FRVWV�
LQYROYHG�LQ�WKH�SURYLVLRQ�RI�WKRVH�VHUYLFHV�DQG�WKH�OHYHO�RI�WKH�
0,)��$V�UHJDUGV�WKH�ODVW�SRLQW��LW�PXVW�EH�QRWHG�WKDW�WKRVH�FRVWV�
FDQQRW� EH� GHWHUPLQHG� ZLWKRXW� WDNLQJ� LQWR� DFFRXQW� RWKHU�
UHYHQXHV�REWDLQHG�E\�LVVXLQJ�EDQNV�RQ�WKH�SURYLVLRQ RI�WKRVH�
VHUYLFHV�RU�E\�LQFOXGLQJ�FRVWV�ZKLFK�DUH�QRW�GLUHFWO\�OLQNHG�WR�
WKHP�´

7KLV� LV� HQWLUHO\� FRQVLVWHQW� ZLWK� DQG� VXSSRUWV� RXU� YLHZ� WKDW�� LQ� LGHQWLI\LQJ� ZKDW�
HYLGHQFH� PD\� EH� UHTXLUHG� WR� GLVFKDUJH� WKH� EXUGHQ� RQ� DQ� XQGHUWDNLQJ� FODLPLQJ�
H[HPSWLRQ�XQGHU�DUWLFOH���������WKH�&RPPLVVLRQ�DQG�WKH�(8�FRXUWV�DUH�QRW�DGMXVWLQJ�
WKH�VWDQGDUG�RI�SURRI�

���� 7KH�GHFLVLRQ�RI�WKH�*HQHUDO�&RXUW�LQ�0DVWHUFDUG�*&ZDV�XSKHOG�E\�WKH�&RXUW�
RI�-XVWLFH�LQ�0DVWHUFDUG�&-��%HIRUH�WKH�&RXUW�RI�-XVWLFH��D SOHD�FRQWHQGLQJ�WKDW�WKH�
*HQHUDO�&RXUW�KDG�IDLOHG� WR�DSSO\� WKH�FRUUHFW�VWDQGDUG�RI�SURRI�� LH� WKH�EDODQFH�RI�
SUREDELOLWLHV��ZDV�KHOG�LQDGPLVVLEOH� �6HH�$GYRFDWH�*HQHUDO�0HQJR]]L�DW�SDUDV�����
�����0DVWHUFDUG�&- DW�SDUDV����������

���� ,W�LV�QRWHZRUWK\�WKDW�ERWK�WKH�*HQHUDO�&RXUW�DQG�WKH�&RXUW�RI�-XVWLFH�SODFHG�
UHOLDQFH�RQ�WKH�DXWKRULW\�RI�*OD[R6PLWK.OLQH��7KH�&RXUW�RI�-XVWLFH�VWDWHG�

³���� 1H[W�� WKH� FRXUW� QRWHV� WKDW� WKH� H[DPLQDWLRQ� RI� DQ�
DJUHHPHQW�IRU�WKH�SXUSRVHV�RI�GHWHUPLQLQJ�ZKHWKHU LW�FRQWULEXWHV�
WR�WKH�LPSURYHPHQW�RI�WKH�SURGXFWLRQ�RU�GLVWULEXWLRQ�RI�JRRGV�RU�
WR�WKH�SURPRWLRQ�RI�WHFKQLFDO�RU�HFRQRPLF�SURJUHVV��DQG�ZKHWKHU�
WKDW�DJUHHPHQW�JHQHUDWHV�DSSUHFLDEOH�REMHFWLYH�DGYDQWDJHV��PXVW�
EH�XQGHUWDNHQ�LQ�WKH�OLJKW�RI�WKH�IDFWXDO�DUJXPHQWV�DQG�HYLGHQFH�
SURYLGHG�E\� WKH�XQGHUWDNLQJV �VHH� WR� WKDW�HIIHFW�� LQ�FRQQHFWLRQ�
ZLWK�D�UHTXHVW�IRU�H[HPSWLRQ�XQGHU�DUWLFOH�������(&��MXGJPHQW�
LQ�*OD[R6PLWK.OLQH� 6HUYLFHV 8QOLPLWHG Y� &RPPLVVLRQ RI� WKH�
(XURSHDQ�&RPPXQLWLHV �&��������3��&��������3��&������� 3�
DQG�&��������3� (8�&�����������SDUD������

���� 6XFK�DQ�H[DPLQDWLRQ�PD\�UHTXLUH�WKH�QDWXUH�DQG�VSHFLILF�
IHDWXUHV�RI�WKH�VHFWRU�FRQFHUQHG�E\�WKH�DJUHHPHQW�LQ�TXHVWLRQ�WR�
EH�WDNHQ�LQWR�DFFRXQW�LI�LWV�QDWXUH�DQG�WKRVH�VSHFLILF�IHDWXUHV�DUH�
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GHFLVLYH� IRU� WKH� RXWFRPH� RI� WKH� DQDO\VLV� �VHH� MXGJPHQW� LQ�
*OD[R6PLWK.OLQH�6HUYLFHV��(8�&�����������SDUD������´

���� ,Q�WKHLU�ZULWWHQ�FDVHV��9LVD�DQG�0DVWHUFDUG�VXEPLW�WKDW�WKHUH�LV�QR�(8�ODZ�
WKDW�FRQFHUQV�WKH�QDWXUH�RI�WKH�HYLGHQFH�UHTXLUHG�EHIRUH�QDWLRQDO�FRXUWV�LQ�RUGHU�WR�
VDWLVI\�WKH�IRXU�FRQGLWLRQV�XQGHU�DUWLFOH���������,Q�WKHLU�VXEPLVVLRQ��WKH�(8�KDV��E\�
OHJLVODWLRQ��H[SUHVVO\�GHIHUUHG�SURFHGXUDO�DXWRQRP\�WR�PHPEHU�VWDWHV��QRW� MXVW� LQ�
UHVSHFW�RI�WKH�OHJDO�WHVW�IRU�WKH�VWDQGDUG�RI�SURRI��EXW�DOVR�LQ�UHODWLRQ�WR�WKH�QDWXUH�RI
HYLGHQFH�UHTXLUHG�WR�VDWLVI\�WKDW�GRPHVWLF�VWDQGDUG��VXEMHFW�RQO\�WR�WKH�(8�SULQFLSOHV�
RI� HTXLYDOHQFH� DQG�HIIHFWLYHQHVV�� ,Q�RXU�YLHZ�� WKLV� VXEPLVVLRQ� LV� FRQWUDGLFWHG�E\�
DXWKRULW\�DQG�LV�VLPSO\�ZURQJ��:KLOH�(8�ODZ�KDV�GHIHUUHG�WR�WKH�ODZ�RI�PHPEHU�
VWDWHV� LQ� UHVSHFW� RI� WKH� VWDQGDUG� RI� SURRI� XQGHU� DUWLFOH� �������� VXEMHFW� WR� WKH�
SULQFLSOHV� RI� HTXLYDOHQFH� DQG� HIIHFWLYHQHVV�� LW� FOHDUO\� PDLQWDLQV� LWV� RZQ�
UHTXLUHPHQWV�DV�WR�WKH�W\SH�RI�HYLGHQFH�ZKLFK�PD\�EH�FDSDEOH�RI�GLVFKDUJLQJ�WKH�
DSSURSULDWH�VWDQGDUG�RI�SURRI� 0RUHRYHU��WKRVH�UHTXLUHPHQWV�FDQQRW�YDU\�GHSHQGLQJ�
RQ�ZKHWKHU�(8�FRPSHWLWLRQ�ODZ�LV�EHLQJ�DSSOLHG�E\�(8�FRXUWV�RU�DXWKRULWLHV�RU�WKH�
FRXUWV� RU� DXWKRULWLHV� RI� PHPEHU� VWDWHV�� $V� WKH� &RXUW� RI� $SSHDO� REVHUYHG� LQ� WKH�
SUHVHQW�FDVH��DW�SDUD������LW�LV�LPSRUWDQW�WR�PDLQWDLQ�D�FRQVLVWHQF\�RI�DSSURDFK�DFURVV�
PHPEHU�VWDWHV�DV�WR�WKH�UHTXLUHPHQWV�RI�DUWLFOH���������,W�VKRXOG�EH�QRWHG��LQ�WKLV�
UHJDUG�� WKDW� WKH� 0RGHUQLVDWLRQ� 5HJXODWLRQ� HPSKDVLVHV� WKH� LPSRUWDQFH� RI� WKH�
HIIHFWLYH�DQG�XQLIRUP�DSSOLFDWLRQ�RI�FRPSHWLWLRQ�ODZ ZLWKLQ�WKH�(8���6HH�UHFLWDOV����
����������� �� DQG����DQG�DUWLFOH������,Q�WKH�VDPH�ZD\��QDWLRQDO�FRXUWV�DUH�UHTXLUHG�
E\�VHFWLRQ�������RI�WKH������$FW�WR�HQVXUH�FRQVLVWHQF\�LQ�WKH�DSSOLFDWLRQ�RI�DUWLFOH�
����ZLWK�WKDW�RI�WKH�*HQHUDO�&RXUW�DQG�WKH�&RXUW�RI�-XVWLFH��,Q�RXU�YLHZ��(8�ODZ�
FOHDUO\�UHTXLUHV�DQ�XQGHUWDNLQJ�VHHNLQJ�H[HPSWLRQ�XQGHU�DUWLFOH��������WR�SURGXFH�
FRJHQW�HPSLULFDO HYLGHQFH�LQ�VXSSRUW�RI�WKDW�FODLP�

���� 9LVD� VXEPLWV� WKDW��ZKLOH� LQ� VRPH� FDVHV� LW�PD\� EH� GLIILFXOW� WR� SURYH� WKDW� D�
FDXVDO�OLQN�LV�UHDO�ZLWKRXW�VSHFLILF�HPSLULFDO�HYLGHQFH�DQG�GDWD��LW�ZLOO�GHSHQG�RQ�WKH�
SDUWLFXODU�FLUFXPVWDQFHV�RI�WKH�FDVH��,Q�WKH�SUHVHQW�FDVH��9LVD�VXEPLWV��D�MXGJH�ZRXOG�
EH�HQWLWOHG� WR�FRQFOXGH WKDW�QRWKLQJ�PRUH� LV� UHTXLUHG� WKDQ� WKH�H[SHUW�HYLGHQFH�RI�
HFRQRPLVWV� WR�SURYH� WKDW�DQ� LVVXLQJ�EDQN�ZKLFK�UHFHLYHV�D�SD\PHQW�RQ�HDFK�FDUG�
WUDQVDFWLRQ�XQGHUWDNHQ�E\�LWV�FXVWRPHUV�ZLOO�SUREDEO\�LQYHVW�PRUH�WR�HQFRXUDJH�LWV�
FXVWRPHUV�WR�HQJDJH�LQ�D�JUHDWHU�QXPEHU�RI�VXFK�FDUG�WUDQVDFWLRQV�WKDQ�LW�ZRXOG�GR�
LI� LW� GLG� QRW� UHFHLYH� DQ\� VXFK� SD\PHQWV�� 7KLV� VXEPLVVLRQ�� KRZHYHU�� JURVVO\�
XQGHUHVWLPDWHV�WKH�FRPSOH[LW\�DQG�VXEWOHW\�RI�WKH�EDODQFLQJ�H[HUFLVH�UHTXLUHG�XQGHU�
DUWLFOH��������� ,Q�SDUWLFXODU�� DV� WKH�$$0�SDUWLHV SRLQW�RXW�� DQ� DVVHVVPHQW�RI� DQ\�
EHQHILWV�DFFUXLQJ�WR�FRQVXPHUV�DQG�PHUFKDQWV�IURP�0,)V�ZLOO�GHSHQG�RQ�D�UDQJH�RI�
IDFWRUV�LQFOXGLQJ�³LVVXHU�SDVV�WKURXJK´��WKH�H[WHQW�WR�ZKLFK�LVVXLQJ�EDQNV�GHFLGH�WR�
UHF\FOH�0,)�UHYHQXHV�LQWR�SURPRWLRQDO�EHKDYLRXU��DQG�³DOZD\V�FDUG�WUDQVDFWLRQV´�
�WKH�H[WHQW�WR�ZKLFK�FDUGKROGHUV�DOWHU�WKHLU�EHKDYLRXU�LQ�WKH�OLJKW�RI�DQ\�LQFHQWLYHV�
SURYLGHG���7KXV��LQ�WKH�SUHVHQW�FDVH�WKH�&RXUW�RI�$SSHDO�FRUUHFWO\�FRQFOXGHG��DW�SDUD�
����WKDW�HVWDEOLVKLQJ�WKH�UHTXLVLWH�FDXVDO�OLQN�LQYROYHV�WZR�FULWLFDO�VWDJHV��ILUVW�WKDW�
WKH�GHIDXOW�0,)V�LQ�HDFK�FDVH�LQFHQWLYLVH�WKH� LVVXHUV�WR�WDNH�VWHSV�WKH\�ZRXOG�QRW�
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RWKHUZLVH�KDYH� WDNHQ�� DQG� VHFRQGO\� WKDW� WKH� VWHSV� WDNHQ�GLG� LQGHHG� LQFUHDVH� FDUG�
XVDJH� RU� LQFUHDVH� WKH� HIILFLHQFLHV� RI� WUDQVDFWLRQV� ZKLFK� ZRXOG� KDYH� EHHQ� FDUG�
WUDQVDFWLRQV�DQ\ZD\�� �6HH�DOVR� WKH� MXGJPHQW�RI�3RSSOHZHOO�-�DW�SDUD�����DQG� WKH�
9LVD�H[HPSWLRQ�MXGJPHQW�RI�3KLOOLSV�-�DW�SDUD������6XFK�IDFWRUV�PXVW�QHFHVVDULO\�EH�
WDNHQ� LQWR� DFFRXQW� LQ� DVVHVVLQJ� ZKHWKHU� DSSUHFLDEOH� REMHFWLYH� DGYDQWDJHV� IRU�
FRQVXPHUV� DULVH� IURP� WKH� UHVWULFWLRQ� LQ� TXHVWLRQ� VR� DV� WR� FRPSHQVDWH� IRU� LWV�
FRPSHWLWLYH�GLVDGYDQWDJHV��7KLV�SURFHVV�QHFHVVDULO\�UHTXLUHV�HPSLULFDO�HYLGHQFH�

���� $�IXUWKHU�GHPRQVWUDWLRQ�RI�WKH�QHHG�IRU�HPSLULFDO�HYLGHQFH�LV�SURYLGHG�E\�WKH�
*HQHUDO� &RXUW� LQ�0DVWHUFDUG� *& �DW� SDUD� ����� ZKHUH� LW� FDOOV�� LQWHU� DOLD�� IRU� D�
FRPSDULVRQ�EHWZHHQ�WKH�FRVW�RI�SURYLGLQJ�VHUYLFHV�IURP�ZKLFK�PHUFKDQWV�DUH�VDLG�
WR�EHQHILW�DV�D�UHVXOW�RI�WKH�0,)�DQG�WKH�OHYHO�RI�WKH�0,)�LWVHOI�

³7KXV��LQDVPXFK�DV�LW�LV�QRW�SRVVLEOH�WR�HVWDEOLVK�SUHFLVHO\�WKH�
H[WHQW�RI� WKH� DGYDQWDJHV� WKDW� FDQ�EH�GHHPHG� WR� MXVWLI\� VRPH�
ILQDQFLDO�FRPSHQVDWLRQ�IURP�PHUFKDQWV�IRU�WKH�FRVWV�LQFXUUHG�
E\�LVVXLQJ�EDQNV��LW�LV�UHDVRQDEOH�WR�FRQFOXGH�WKDW�LW�ZDV�IRU�WKH�
DSSOLFDQWV� � LQ�RUGHU� WR�SURYH� WKDW� WKH�0,)� VDWLVILHG� WKH� ILUVW�
FRQGLWLRQ�ODLG�GRZQ�LQ�>DUWLFOH�������@�� WR�LGHQWLI\�WKH�VHUYLFHV�
SURYLGHG� E\� WKH� EDQNV� LVVXLQJ� GHELW�� FKDUJH� RU� FUHGLW� FDUGV�
FDSDEOH�RI�FRQVWLWXWLQJ�REMHFWLYH�DGYDQWDJHV�IRU�PHUFKDQWV��,W�
ZDV�DOVR�IRU�WKHP�WR�HVWDEOLVK�WKDW�WKHUH�ZDV�D�VXIILFLHQWO\�FOHDU�
FRUUHODWLRQ�EHWZHHQ�WKH�FRVWV�LQYROYHG�LQ�WKH�SURYLVLRQ�RI�WKRVH�
VHUYLFHV�DQG�WKH�OHYHO�RI�WKH�0,)��$V�UHJDUGV�WKH�ODVW�SRLQW��LW�
PXVW�EH�QRWHG� WKDW� WKRVH�FRVWV�FDQQRW�EH�GHWHUPLQHG�ZLWKRXW�
WDNLQJ�LQWR�DFFRXQW�RWKHU�UHYHQXHV�REWDLQHG�E\�LVVXLQJ�EDQNV�
RQ�WKH�SURYLVLRQ�RI�WKRVH�VHUYLFHV�RU�E\�LQFOXGLQJ�FRVWV�ZKLFK�
DUH�QRW�GLUHFWO\�OLQNHG�WR�WKHP�´

���� 9LVD�FRPSODLQV�WKDW�WKH�DSSURDFK�DGRSWHG�E\�WKH�&RXUW�RI�$SSHDO�LQ�WKLV�FDVH�
LV�LQFRQVLVWHQW�ZLWK�WKH�REMHFW�DQG�SXUSRVH�RI�WKH�UHOHYDQW�OHJLVODWLRQ�LQ�WKDW�DUWLFOH�
����DQG�WKH�&KDSWHU�,�SURKLELWLRQ�XQGHU�WKH������$FW�DSSO\�WR�DJUHHPHQWV�EHWZHHQ�
XQGHUWDNLQJV��RU�GHFLVLRQV�RI�DVVRFLDWLRQV�RI�XQGHUWDNLQJV��IURP�WKH�GDWH�WKDW�WKH\�
DUH�PDGH�DQG�EHIRUH� WKH\�KDYH�EHHQ� LPSOHPHQWHG�DQG�KDG�DQ\�HIIHFW�DW�DOO��$V�D�
UHVXOW��LW�LV�VXEPLWWHG��WKH�SURKLELWLRQ�DSSOLHV�EHIRUH�HPSLULFDO��UHDO�ZRUOG�HYLGHQFH�
RI�WKH�W\SH�GHPDQGHG�E\�WKH�&RXUW�RI�$SSHDO�FDQ�EH�DYDLODEOH��8QGHUWDNLQJV��LW�LV�
VDLG�� PXVW� EH� DEOH� WR� PDNH� D� UHDOLVWLF� DVVHVVPHQW�� DW� WKH� WLPH� RI� PDNLQJ� WKHLU�
DJUHHPHQW��DV�WR�ZKHWKHU�DUWLFOH��������LV�VDWLVILHG�RU�QRW�DQG�WKDW�FDQ�RQO\�EH�GRQH�
ZLWK�WKH�EHVW�HYLGHQFH�WKDW�LV�UHDVRQDEO\�DYDLODEOH�DW�WKH�WLPH��,Q�RXU�YLHZ��WKHUH�LV�
QRWKLQJ�LQ�WKH�&RXUW�RI�$SSHDO¶V�DSSURDFK�ZKLFK�LV�LQFRQVLVWHQW�ZLWK�WKH�REMHFW�DQG�
SXUSRVH RI�WKH�OHJLVODWLRQ��,QGHHG��WKH�DQVZHUV�DGYDQFHG�E\�WKH�$$0�SDUWLHV�DUH��LQ�
RXU�YLHZ��FRPSHOOLQJ��)LUVW��WKH�*XLGHOLQHV�VWDWH��DW�SDUD�����WKDW��LQ�FDVHV�ZKHUH�DQ�
DJUHHPHQW� KDV� \HW� WR� EH� IXOO\� LPSOHPHQWHG�� ³WKH� SDUWLHV� PXVW� VXEVWDQWLDWH� DQ\�
SURMHFWLRQV�DV WR�WKH�GDWH�IURP�ZKLFK�WKH�HIILFLHQFLHV�ZLOO�EHFRPH�RSHUDWLRQDO�VR�DV�
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WR�KDYH�D�VLJQLILFDQW�SRVLWLYH�LPSDFW�LQ�WKH�PDUNHW´���6HH�DOVR�WKH�*HQHUDO�&RXUW�LQ�
*OD[R6PLWK.OLQH DW� SDUD� ������ 6HFRQGO\�� LW� LV� QRW� WKH� FDVH� WKDW� ZKHUH�� DV� LQ� WKH�
SUHVHQW�FDVH��WKHUH LV�H[SHULHQFH�RI�UHVWULFWLYH�PHDVXUHV�RYHU�PDQ\�\HDUV��WKH�FRXUWV�
PXVW� GLVUHJDUG� WKH� HYLGHQFH� WKHQ� DYDLODEOH� WR� WKHP� LQ� DVVHVVLQJ� WKH� LVVXH� RI�
H[HPSWLRQ��7KXV��LQ�.UND�7RYDUQD�=GUDYLO�G G�Y�(XURSHDQ�&RPPLVVLRQ �&DVH�7�
��������>����@���&0/5�����WKH�*HQHUDO &RXUW��1LQWK�&KDPEHU��REVHUYHG��DW�SDUD�
������ZLWK�UHJDUG�WR�WKH�DVVHVVPHQW�RI�GLVWRUWLRQ�RI�FRPSHWLWLRQ�XQGHU�DUWLFOH��������
E\�FRPSDULVRQ�ZLWK�WKH�VLWXDWLRQ�ZKLFK�ZRXOG�KDYH�H[LVWHG�EXW�IRU�WKH�DJUHHPHQW�

³,W� DSSHDUV� SDUDGR[LFDO� � ZKHUH� WKH� FODXVHV� RI� DQ� DJUHHPHQW�
KDYH�EHHQ�LPSOHPHQWHG�DQG�WKHLU�LPSDFW�RQ�FRPSHWLWLRQ�FDQ�EH�
PHDVXUHG� E\� WDNLQJ� LQWR� DFFRXQW� WKH� UHOHYDQW� IDFWXDO�
GHYHORSPHQWV��LQFOXGLQJ�WKRVH�VXEVHTXHQW�WR�WKH�FRQFOXVLRQ�RI�
WKH�DJUHHPHQW��ZKLFK�WRRN�SODFH�EHIRUH�WKH�&RPPLVVLRQ�LVVXHG�
LWV�GHFLVLRQ�� WR�DOORZ�WKH�&RPPLVVLRQ�WR�GHPRQVWUDWH�PHUHO\�
WKH�DQWLFRPSHWLWLYH�HIIHFWV�WKDW�VXFK�FODXVHV�DUH�OLNHO\�WR�KDYH�
DQG�� WR� WKDW� HQG�� WR�PDNH� WKH� FRPSDULVRQ�«�ZLWKRXW� WDNLQJ�
WKRVH�GHYHORSPHQWV�LQWR�DFFRXQW�´

���� )LQDOO\�� LQ� WKLV� UHJDUG�� LW� LV� QHFHVVDU\� WR� VD\� VRPHWKLQJ� DERXW� WKH� UHOLDQFH�
SODFHG�E\�9LVD�DQG�0DVWHUFDUG�RQ� WKH�³PHUFKDQW� LQGLIIHUHQFH� WHVW´� �³0,7´���7KH�
0,7�� ZKLFK� LV� DOVR� NQRZQ� DV� ³WKH� WRXULVW� WHVW´�� LV� DQ� HFRQRPLF� PHWKRGRORJ\�
GHYHORSHG�E\�3URIHVVRUV�5RFKHW�DQG�7LUROH��LQLWLDOO\�LQ�D�SDSHU�SXEOLVKHG�LQ�������,W�
HPERGLHV�WKH�QRWLRQ�WKDW�WKHUH�LV�D�OHYHO�RI�0,)�ZKLFK��ZKHQ�LQFOXGHG�LQ�WKH�06&V�
SDLG�E\�PHUFKDQWV��HTXDOLVHV�WKH�FRVW�WR�PHUFKDQWV�RI�DFFHSWLQJ�D�VFKHPH�FDUG�ZLWK�
WKH�FRVW�RI�WKHLU�DFFHSWLQJ�RWKHU�PHWKRGV�RI�SD\PHQW�VXFK�DV�FDVK��,I�WKH�0,7�LV�VHW�
DW�WKDW�OHYHO��D�PHUFKDQW�ZRXOG�EH�LQGLIIHUHQW�DV�WR�ZKHWKHU�D�RQH�RII�FXVWRPHU��VXFK�
DV�D�WRXULVW��FKRRVHV�WR�SD\�ZLWK�FDVK�RU�FDUG��VR�ORQJ�DV�KH�GRHV�QRW�FKRRVH�WR�VKRS�
HOVHZKHUH��,I��KRZHYHU��LW�LV�VHW�DW�D�KLJKHU�OHYHO��ZKLOH�D PHUFKDQW�FRXOG�LQ�SULQFLSOH�
EH�EHWWHU�RII�E\�UHIXVLQJ� WR�DFFHSW�VFKHPH�FDUGV�EHFDXVH�RWKHU� IRUPV�RI�SD\PHQW�
ZRXOG�EH�FKHDSHU��LQ�UHDOLW\��LI�KH�GLG�VR��KH�ZRXOG�SUREDEO\�ORVH�VDOHV�WR�ULYDOV�ZKR�
GLG�DFFHSW� WKHP��³WKH�EXVLQHVV�VWHDOLQJ�HIIHFW´���7KHUH�DUH�³PXVW�WDNH�FDUGV´� WKDW�
PHUFKDQWV�FDQQRW�WXUQ�GRZQ��7KH�0,7�VHHNV�WR�SXW�DQ�XSSHU�OLPLW�RQ�0,)V�VR�WKDW�
WKH�VFKHPHV�DUH�QRW�DEOH�WR�H[SORLW�WKHLU�PDUNHW�SRZHU�RYHU�PHUFKDQWV�LQ�WKLV�ZD\
�5RFKHW� DQG� 7LUROH�� 0XVW�7DNH� &DUGV�� 0HUFKDQW� 'LVFRXQWV� DQG� $YRLGHG� &RVWV��
�������-RXUQDO�RI�WKH�(XURSHDQ�(FRQRPLF�$VVRFLDWLRQ������ ����DW�������9LVD�DQG�
0DVWHUFDUG�UHO\�RQ�WKH�0,7�LQ�WZR�ZD\V�

���� )LUVW�� WKH\� VXEPLW� WKDW� LQ� WKH� (8� ,QWHUFKDQJH� )HH� 5HJXODWLRQ� �����
�5HJXODWLRQ� �(8�� ��������� RI� WKH� (XURSHDQ� 3DUOLDPHQW� DQG� RI� WKH� &RXQFLO� RQ�
,QWHUFKDQJH�)HHV�IRU�&DUG�EDVHG�3D\PHQW�7UDQVDFWLRQV��2- �����/�����S �����³WKH�
,)5´��WKH�(8�OHJLVODWXUH�KDV�HQGRUVHG�WKH�0,7�WHVW�DV�PHHWLQJ�WKH�UHTXLUHPHQWV�RI�
DUWLFOH� �������� 7KLV� LV� QRW� FRUUHFW�� :KLOH� WKH� &RPPLVVLRQ� DQG� WKH� (XURSHDQ�
3DUOLDPHQW�DFFHSWHG�WKH�0,7�IRU�WKH�SXUSRVH�RI�VHWWLQJ�D�FDS�XQGHU�WKH�5HJXODWLRQ��
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WKH�&RPPLVVLRQ�KDV�FRQVLVWHQWO\�PDLQWDLQHG�WKDW�DGRSWLRQ�RI�WKH�0,7�DORQH�ZLOO�QRW�
OHDG�WR�DXWRPDWLF�H[HPSWLRQ��7KLV�LV�UHIOHFWHG�LQ�UHFLWDO����RI�WKH�,)5�

³,Q�DGGLWLRQ�WR�D�FRQVLVWHQW�DSSOLFDWLRQ�RI�WKH�FRPSHWLWLRQ�UXOHV�
WR� LQWHUFKDQJH� IHHV�� UHJXODWLQJ� VXFK� IHHV�ZRXOG� LPSURYH� WKH�
IXQFWLRQLQJ�RI� WKH� LQWHUQDO�PDUNHW�DQG�FRQWULEXWH� WR� UHGXFLQJ�
WUDQVDFWLRQ�FRVWV�IRU�FRQVXPHUV�´

DQG�LQ�UHFLWDO����

³7KH�DSSOLFDWLRQ�RI�WKLV�5HJXODWLRQ�VKRXOG�EH�ZLWKRXW�SUHMXGLFH�
WR� WKH�DSSOLFDWLRQ�RI�8QLRQ�DQG�QDWLRQDO�FRPSHWLWLRQ�UXOHV�� ,W�
VKRXOG� QRW� SUHYHQW� PHPEHU� VWDWHV� IURP� PDLQWDLQLQJ� RU�
LQWURGXFLQJ� ORZHU� FDSV� RU� PHDVXUHV� RI� HTXLYDOHQW� REMHFW� RU�
HIIHFW�WKURXJK�QDWLRQDO�OHJLVODWLRQ�´

,Q�HQDFWLQJ�WKH�,)5��WKH�&RPPLVVLRQ�DQG�WKH�(XURSHDQ�3DUOLDPHQW�ZHUH�FRQFHUQHG�
ZLWK�UHJXODWLRQ�DQG�ZHUH�QRW�VSHFLILFDOO\�DGGUHVVLQJ�LVVXHV�RI�(8�FRPSHWLWLRQ�ODZ�

���� 6HFRQGO\��9LVD�DQG�0DVWHUFDUG�VXEPLW�WKDW�WKH�&RPPLVVLRQ�KDV�UHSHDWHGO\�
WDNHQ� LQWR� DFFRXQW� D� YDULHW\� RI� IRUPV� RI� DYDLODEOH� HYLGHQFH�� LQFOXGLQJ� HFRQRPLF�
WKHRU\�DQG�LQ�SDUWLFXODU�WKH�0,7��ZKHQ�H[DPLQLQJ�0,)V��,Q�WKLV�UHJDUG��WKH\�UHO\�LQ�
SDUWLFXODU� RQ� D� QXPEHU� RI� FRPPLWPHQW� GHFLVLRQV� PDGH� XQGHU� DUWLFOH� �� RI� WKH�
0RGHUQLVDWLRQ� 5HJXODWLRQ�� ,W� LV� XQGRXEWHGO\� FRUUHFW� WKDW� WKH� &RPPLVVLRQ� KDV� LQ�
WKHVH�GHFLVLRQV�KDG�UHJDUG� WR� WKH�0,7�DV�D�SUR[\�RU�D�EHQFKPDUN��+RZHYHU�� LW� LV�
LPSRUWDQW�WR�EHDU�LQ�PLQG�WKDW�WKHVH�GHFLVLRQV�DUH�QRW�LQVWDQFHV�RI�WKH�DSSOLFDWLRQ�RI�
DUWLFOH��������EXW�SUDJPDWLF�PHDQV�HPSOR\HG�E\� WKH�&RPPLVVLRQ� WR�FRPSURPLVH�
RXWVWDQGLQJ� LQYHVWLJDWLRQV� LQ� UHWXUQ� IRU� FRPPLWPHQWV��$V�0U�.KDQ�H[SODLQHG� RQ�
EHKDOI�RI� WKH�&RPPLVVLRQ��ZKHUHDV�DQ� LQIULQJHPHQW�GHFLVLRQ�DGRSWHG�SXUVXDQW� WR�
DUWLFOH���RI�WKH�0RGHUQLVDWLRQ�5HJXODWLRQ�ZRXOG�KDYH�WR�LQFOXGH�DQ�DVVHVVPHQW�RI�
DQ\�FODLP�E\�WKH�DGGUHVVHH�WKDW�WKH�DJUHHPHQW�LQ�LVVXH�TXDOLILHG�IRU�DQ�DUWLFOH��������
H[HPSWLRQ��D�FRPPLWPHQW�GHFLVLRQ�SXUVXDQW�WR�DUWLFOH���GRHV�QRW�LQFOXGH�VXFK�DQ�
DVVHVVPHQW��7KH�HVVHQFH�RI�D�FRPPLWPHQW�GHFLVLRQ�LV�WKDW�WKH�&RPPLVVLRQ�GRHV�QRW�
WDNH� D� SRVLWLRQ� RQ WKH� H[LVWHQFH� RI� DQ� LQIULQJHPHQW� RI� DUWLFOH� ������� 7)(8�� WKH�
DSSURDFK�EHLQJ�EDVHG�RQ�SURFHGXUDO�HFRQRP\��0RUHRYHU��WKH�&RPPLVVLRQ�KDV�PDGH�
FOHDU� WKDW� D� 0,)� ZKLFK� VDWLVILHV� WKH� 0,7� ZLOO� QRW� DXWRPDWLFDOO\� EH� FRQVLGHUHG�
FRPSOLDQW�ZLWK�ZKDW�LV�QRZ�DUWLFOH���������7KXV��LQ�LWV�0HPRUDQGXP�RI���$SULO������
�0HPR����������DW�WKH�WLPH�RI�DFFHSWLQJ�XQGHUWDNLQJV�IURP�0DVWHUFDUG��LW�DFFHSWHG�
WKDW� WKH� 0,7� SURYLGHV� ³D� UHDVRQDEOH� EHQFKPDUN� IRU� DVVHVVLQJ� D� 0,)� OHYHO� WKDW�
JHQHUDWHV�EHQHILWV�WR�PHUFKDQWV�DQG�ILQDO�FRQVXPHUV´��+RZHYHU��LW�ZHQW�RQ�WR�SRLQW�
RXW�WKDW�WKH�JHQHUDO�DSSOLFDELOLW\�RI�WKH�WHVW�IRU�WKH�SXUSRVHV�RI�ZKDW�LV�QRZ�DUWLFOH�
������� ³GHSHQGV� RQ� WKH� VSHFLILFV� RI� WKH� PDUNHWV� DW� KDQG´�� +DYLQJ� OLVWHG� VRPH�
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³FDXWLRQDU\�H[DPSOHV´��LW�HPSKDVLVHG�WKDW�ZKHUH�D�0,)�LV�UHVWULFWLYH��WKH�SDUWLHV�WR�
WKH�DJUHHPHQW�PXVW�GHPRQVWUDWH�WKDW�WKH�FRQGLWLRQV�XQGHU�DUWLFOH��������DUH�PHW��,W�
FRQWLQXHG�

³,Q� WKLV� UHVSHFW�� WKHUH� LV�D�QHHG� WR�DVFHUWDLQ� WKDW� WKH�FRQFUHWH�
PRGHO�XQGHUO\LQJ�D�0,)�LV�EDVHG�RQ�UHDOLVWLF�DVVXPSWLRQV��WKDW�
WKH� PRGHO LV� SODXVLEO\� LPSOHPHQWHG� WKURXJK� DQ� REMHFWLYHO\�
YHULILDEOH� PHWKRGRORJ\� DQG� WKDW� WKH� 0,)� LQGHHG� \LHOGV� WKH�
REMHFWLYH�HIILFLHQFLHV�RQ�WKH�PDUNHW�ZKLFK�DUH�FODLPHG�E\�WKH�
SDUWLHV�� 7KH� PHWKRGRORJ\� XQGHUO\LQJ� D� 0,)� VKRXOG� EH�
WUDQVSDUHQW�WR�WKH�ILQDO�XVHUV�RI�D VFKHPH��+RZHYHU��LI�D�FDUG�
VFKHPH� ZLVKHV� WR� SUH�GHWHUPLQH� WKH� IHHV� PHUFKDQWV� SD\�
WKURXJK�D�0,)� LW�PXVW�EH� DZDUH� WKDW� WKH�EXUGHQ�RI�SURRI� WR�
GHPRQVWUDWH�WKH�IXOILOPHQW�RI�WKH�IRXU�FRQGLWLRQV�XQGHU�>DUWLFOH�
������@�OLHV�XSRQ�WKH�VFKHPH�DQG�LWV�PHPEHUV�´��DW�SS�����

���� 7KHUH�LV�D�IXUWKHU�DQG�PRUH�IXQGDPHQWDO�UHDVRQ�ZK\�WKH�0,7�GRHV�QRW�DVVLVW�
9LVD�DQG�0DVWHUFDUG�RQ�WKH�SUHVHQW�LVVXH��,W�LV�QRW�GHVLJQHG�DV�D�VXEVWLWXWH�IRU�WKH�
EDODQFLQJ� WHVW� DV� D� PHDQV� RI� HVWDEOLVKLQJ� HIILFLHQFLHV� DQG� EHQHILWV� XQGHU� DUWLFOH�
��������,W� LV��UDWKHU��GHVLJQHG�WR�PHHW�WKH�VSHFLILF�FRQFHUQ�WKDW�PHUFKDQWV�PD\�EH�
YXOQHUDEOH�EHFDXVH� WKH\� DUH� W\SLFDOO\� LQ� D�SRRU�SRVLWLRQ� WR� UHVLVW� FRQVXPHUV�ZKR�
ZDQW�WKHP�WR�DFFHSW�FDUGV�LQ�H[FKDQJH�IRU�JRRGV�RU�VHUYLFHV��$V�D�UHVXOW��WKH�0,7�
VHHNV�WR�HQVXUH�WKDW�WKH�FROOHFWLYH�LQWHUFKDQJH�IHHV�GR�QRW�ULVH�DERYH�D�OHYHO�DW�ZKLFK�
SD\PHQW�E\�FDUG�LV�PRUH�H[SHQVLYH�IRU�PHUFKDQWV�WKDQ�RWKHU�PHWKRGV�RI�SD\PHQW�

���� ,Q� D� VLWXDWLRQ�ZKHUH� D�0,)� VDWLVILHV� WKH�0,7� DQG�ZKHUH� WKH� LVVXLQJ� EDQN�
UHF\FOHV�DOO�RI�LWV�0,)�LQFRPH�WR�FDUGKROGHUV��WKHUH�VKRXOG�EH�QR�QHW�GHWULPHQW�WR�
FDUGKROGHUV� DQG� PHUFKDQWV� FRQVLGHUHG� WRJHWKHU�� ,I�� RQ� WKH� RWKHU� KDQG�� DV� LQ� WKH�
SUHVHQW�FDVH��WKH�LVVXHU�SDVV�WKURXJK�LV�OHVV�WKDQ�������LH�WKH�LVVXHU�UHWDLQV�D�SDUW�RI�
WKH�0,)���WKHUH�LV�OLNHO\�WR�EH�D�QHW�ORVV�WR�FDUGKROGHUV�DQG�PHUFKDQWV�FRQVLGHUHG�
WRJHWKHU��$�QHW�EHQHILW�FRXOG�VWLOO�DULVH�LQ�WKHVH�FLUFXPVWDQFHV��KRZHYHU��LI�WKH�0,)�
UHYHQXH�SDVVHG� WR�FDUGKROGHUV�FDXVHG� WKHP�WR�PDNH�JUHDWHU�XVH�RI� WKHLU�FDUGV�� VR�
WKDW�PHUFKDQWV�ZHUH�UHOLHYHG�RI�D�VXIILFLHQWO\�ODUJH�QXPEHU�RI�WUDQVDFWLRQV�XVLQJ�D�
PRUH�H[SHQVLYH� IRUP�RI�SD\PHQW��ZLWK� WKH� UHVXOW� WKDW� WKH� ORVV� WR�FDUGKROGHUV�DQG�
PHUFKDQWV�FRQVLGHUHG�WRJHWKHU�IURP�UHGXFHG�LVVXHU�SDVV�WKURXJK�ZDV�RXWZHLJKHG��
:KHWKHU� WKLV� LQ� IDFW� RFFXUV�ZLOO� GHSHQG�RQ� WKH� H[WHQW RI� LVVXHU�SDVV�WKURXJK�� WKH�
H[WHQW�RI�DOZD\V�FDUG�WUDQVDFWLRQV�DQG�WKH�GLIIHUHQFH�LQ�FRVW�IRU�PHUFKDQWV�EHWZHHQ�
DFFHSWLQJ�D�VFKHPH�FDUG�DQG�DQ�DOWHUQDWLYH�IRUP�RI�SD\PHQW��$V�0U�-RQ�7XUQHU�4&�
SXW�LW�RQ�EHKDOI�RI�WKH�$$0�SDUWLHV��WKH�WKHRU\�RI�WKH�0,7�GRHV QRW�HYHQ�SXUSRUW�WR�
DYRLG�WKH�QHHG�WR�DGGUHVV�VXFK�LVVXHV��ZKLFK�ZRXOG�EH�HVVHQWLDO�LI�DQ�DSSURSULDWH�
EDODQFLQJ� H[HUFLVH� XQGHU� DUWLFOH� �������ZHUH� WR� EH� FDUULHG� RXW�� 7KHVH� DUH� KLJKO\�
UHOHYDQW�PDWWHUV� WKDW� FDQ� EH� EURXJKW� LQWR� DFFRXQW� RQO\� RQ� WKH� EDVLV� RI� HPSLULFDO�
HYLGHQFH�
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���� ,Q�WKH�SUHVHQW�FDVH��WKH�&RPPLVVLRQ�LQWHUYHQHG�EHIRUH�WKH�&RXUW�RI�$SSHDO�
DQG�H[SODLQHG�ZK\�9LVD�DQG�0DVWHUFDUG�ZHUH�ZURQJ�WR�VXJJHVW�WKDW�WKH�0,7�KDG�
EHHQ�WUHDWHG�E\�LW�DV�DQ�DSSURSULDWH�EDVLV�IRU�DVVHVVLQJ�WKH�LVVXH�RI�H[HPSWLRQ��:H�
DJUHH� ZLWK� WKH� FRQFOXVLRQ� RI� WKH� &RXUW� RI� $SSHDO� �DW� SDUD� ������ DFFHSWLQJ� WKH�
VXEPLVVLRQV�RI�WKH�&RPPLVVLRQ��WKDW�WKH�&RPPLVVLRQ�UHJDUGV�WKH�0,7�DV�D�XVHIXO�
VWDUWLQJ�SRLQW�EXW�QRW�DV�D�VXEVWLWXWH�IRU�WKH�IDFWV�RI�WKH�FDVH��,W�LV�QRW�D�VLOYHU�EXOOHW�
IRU�9LVD�DQG�0DVWHUFDUG��,Q�RUGHU�WR�REWDLQ�H[HPSWLRQ��WKH\�VWLOO�KDYH�WR�EDFN�XS�DQ\�
UHOLDQFH� RQ� WKH�0,7� DV� D� EHQFKPDUN� ZLWK� UREXVW� DQDO\VLV� DQG� FRJHQW� HPSLULFDO�
HYLGHQFH�

&RQFOXVLRQ�RQ�WKH�VWDQGDUG�RI�SURRI�LVVXH

���� )RU�WKHVH�UHDVRQV�ZH�GLVPLVV�WKH�DSSHDO�RQ�LVVXH��LL��

,VVXH��LLL��� 7KH�IDLU�VKDUH�LVVXH

���� 7KH�WKLUG�LVVXH�LQ�WKH�DSSHDO�LV�UDLVHG�E\�9LVD��,W�FRQFHUQV�WKH�LQWHUSUHWDWLRQ�
RI�DUWLFOH��������7)(8��XQGHU�ZKLFK�DQ�DJUHHPHQW��GHFLVLRQ�RU�FRQFHUWHG�SUDFWLFH�
ZKLFK� LV� UHVWULFWLYH�RI� FRPSHWLWLRQ� LV� H[HPSWHG� IURP� WKH�SURKLELWLRQ� LPSRVHG�E\�
DUWLFOH��������SURYLGHG� LW� VDWLVILHV� FHUWDLQ� FRQGLWLRQV��7KH� WHUPV�RI� DUWLFOH��������
KDYH�EHHQ�VHW�RXW�DW�SDUD����DERYH��$V�GHVFULEHG�DW�SDUD�����DERYH��IRXU�FRQGLWLRQV�
PXVW�EH�PHW�EHIRUH�DQ�H[HPSWLRQ FDQ�EH�JUDQWHG��,W�LV�WKH�VHFRQG�RI�WKRVH�FRQGLWLRQV�
ZKLFK� LV� KHUH� LQ� LVVXH�� QDPHO\� WKDW� FRQVXPHUV� PXVW� UHFHLYH� D� IDLU� VKDUH� RI� WKH�
EHQHILWV�UHVXOWLQJ�IURP�WKH�UHVWULFWLRQ�RI�FRPSHWLWLRQ�

���� 7KH�FRQWH[W�LQ�ZKLFK�WKDW�FRQGLWLRQ�KDV�WR�EH�FRQVLGHUHG�LQ�WKH�SUHVHQW�FDVH�
LQFOXGHV� WKH� IDFW�� H[SODLQHG� LQ� SDUDV� ����� DERYH�� WKDW� WKH�9LVD� DQG�0DVWHUFDUG�
VFKHPHV�RSHUDWH�LQ�D�³WZR�VLGHG�PDUNHW´��2Q�RQH�VLGH�RI�WKH�PDUNHW��LVVXHUV�FRPSHWH�
ZLWK�HDFK�RWKHU� IRU� WKH�EXVLQHVV�RI�FXVWRPHUV� WR�ZKRP�WKH\�ZLOO� LVVXH�FDUGV� �WKH�
LVVXLQJ�PDUNHW���7KH�FDUGKROGHUV�DUH�WKH�FRQVXPHUV�LQ�WKH�LVVXLQJ�PDUNHW��2Q�WKH�
RWKHU� VLGH� RI� WKH�PDUNHW�� DFTXLUHUV� FRPSHWH� ZLWK� HDFK� RWKHU� IRU� WKH� EXVLQHVV� RI�
PHUFKDQWV� WR�ZKRP� WKH\� VHHN� WR�RIIHU� DFTXLULQJ� VHUYLFHV� �WKH� DFTXLULQJ�PDUNHW��
0HUFKDQWV�DUH�WKH�FRQVXPHUV�LQ�WKH�DFTXLULQJ�PDUNHW��$V�KDV�EHHQ�H[SODLQHG��0,)V�
UHVWULFW FRPSHWLWLRQ�LQ�WKH�DFTXLULQJ�PDUNHW� 7KH\�GR�QRW�UHVWULFW�FRPSHWLWLRQ�LQ�WKH�
LVVXLQJ�PDUNHW�

7KH�MXGJPHQWV�DW�ILUVW�LQVWDQFH

���� $W� ILUVW� LQVWDQFH�� 3KLOOLSV� -� FRQFOXGHG� LQ� WKH� 9LVD� UHVWULFWLRQ� MXGJPHQW�
�ZURQJO\��DV�ZH�KDYH�KHOG��WKDW�WKH�0,)V�GLG�QRW�LQIULQJH�DUWLFOH���������EXW�ZHQW�
RQ�LQ�WKH�9LVD�H[HPSWLRQ�MXGJPHQW�WR�FRQVLGHU�ZKHWKHU��LI�WKDW�ZDV�LQFRUUHFW�� WKH�
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0,)V�ZRXOG�KDYH�TXDOLILHG�IRU�H[HPSWLRQ�XQGHU�DUWLFOH���������+H�FRQFOXGHG�WKDW�
WKH\� ZRXOG� QRW�� 7KDW� ZDV� EHFDXVH�� LQ� KLV� RSLQLRQ�� WKH\� GLG� QRW� PHHW� WKH� ILUVW�
FRQGLWLRQ� IRU� H[HPSWLRQ� XQGHU� DUWLFOH� �������� LW� KDG� QRW� EHHQ� SURYHG� WKDW� WKH\�
SURGXFHG�DQ\�EHQHILWV��+H�QRQHWKHOHVV�ZHQW�RQ�WR�FRQVLGHU�WKH�VHFRQG�FRQGLWLRQ�DW�
SDUDV������ RI�WKH�9LVD�H[HPSWLRQ�MXGJPHQW��+H�DFFHSWHG�9LVD¶V�DUJXPHQW��EDVHG�
RQ�LWV�DQDO\VLV�RI�WKH�MXGJPHQW�LQ�0DVWHUFDUG�&-��SDUWLFXODUO\�DW�SDUDV���������DQG�
�����WKDW�IRU�WKH�SXUSRVH�RI�GHFLGLQJ�ZKHWKHU�³FRQVXPHUV´�UHFHLYHG�D�IDLU�VKDUH�RI�
WKH� UHVXOWLQJ� EHQHILWV�� LW� ZDV� QHFHVVDU\� LQ� WKH� FRQWH[W� RI� D� WZR�VLGHG� PDUNHW� WR�
FRQVLGHU�WKH�SRVLWLRQ�RI�FRQVXPHUV�LQ�ERWK�PDUNHWV�DV�D�ZKROH��%HQHILWV�DFFUXLQJ�WR�
FDUGKROGHUV�DV�D�UHVXOW�RI�0,)V�FRXOG�WKHUHIRUH�EH�WDNHQ�LQWR�DFFRXQW�LQ�GHWHUPLQLQJ�
ZKHWKHU� WKH�EHQHILWV�DW� OHDVW�HTXDOOHG� WKH�GLVDGYDQWDJHV��+H�FRQVLGHUHG� WKDW� WKHUH�
PXVW��KRZHYHU��EH�DW�OHDVW�VRPH�REMHFWLYH�DGYDQWDJHV�IRU�PHUFKDQWV��HYHQ�LI�WKH\�
ZHUH�OHVV�WKDQ�WKH�EXUGHQ�WKH\�VXIIHUHG��2Q�WKDW�LQWHUSUHWDWLRQ��WKH�VHFRQG�FRQGLWLRQ�
FRXOG�EH�VDWLVILHG�HYHQ�LI�PHUFKDQWV�ZHUH�ZRUVH�RII�DV�D�UHVXOW�RI�0,)V��SURYLGHG�
WKH\� UHFHLYHG� VRPH� REMHFWLYH� DGYDQWDJHV�� DQG� WKH� EHQHILWV� WR� FDUGKROGHUV� DQG�
PHUFKDQWV��FRQVLGHUHG�LQ�DJJUHJDWH��RXWZHLJKHG�WKH�GLVDGYDQWDJHV��+RZHYHU��JLYHQ�
KLV� ILQGLQJ� WKDW� QR� EHQHILWV� ZHUH� JHQHUDWHG� E\� 0,)V�� LW� IROORZHG� WKDW� WKDW
UHTXLUHPHQW�ZDV�QRW�PHW�

���� 3KLOOLSV� -¶V� DQDO\VLV� GLIIHUHG� LQ� LPSRUWDQW� UHVSHFWV� IURP� WKDW� DGRSWHG� E\�
3RSSOHZHOO�-�LQ�WKH�$$0�SURFHHGLQJV��/LNH�3KLOOLSV�-��KH�FRQVLGHUHG�WKDW�WKH�0,)V�
ZHUH�QRW�SURKLELWHG�E\�DUWLFOH���������EXW�ZHQW�RQ�WR�FRQVLGHU�ZKHWKHU��LI WKDW�ZDV�
LQFRUUHFW��WKH\�ZRXOG�TXDOLI\�IRU�H[HPSWLRQ�XQGHU�DUWLFOH���������+H�FRQFOXGHG�WKDW�
WKH\�ZRXOG��DSSO\LQJ�ZKDW�ZH�KDYH�KHOG�WR�EH�DQ�LQFRUUHFW�DSSURDFK�WR�WKH�VWDQGDUG�
RI�SURRI�� ,Q� UHODWLRQ� WR� WKH� ILUVW�FRQGLWLRQ��KH�DFFHSWHG�DW�SDUD����� WKDW�� LQ�D� WZR�
VLGHG� PDUNHW� VXFK� DV� WKH� 0DVWHUFDUG� VFKHPH�� WKH� UHOHYDQW� FRQVXPHUV� LQFOXGHG�
FDUGKROGHUV�DV�ZHOO�DV�PHUFKDQWV��DQG�WKDW�WKH�UHOHYDQW�EHQHILWV�ZHUH�QRW��WKHUHIRUH��
FRQILQHG� WR� WKRVH� DULVLQJ� RQ� WKH� DFTXLULQJ� PDUNHW��:KHQ� LW� FDPH� WR� WKH� VHFRQG�
FRQGLWLRQ� KRZHYHU�� VLQFH� PHUFKDQWV� ZHUH� WKH� FRQVXPHUV� ZKR� ZHUH� DGYHUVHO\�
DIIHFWHG�E\� WKH� UHVWULFWLRQ�RI�FRPSHWLWLRQ�FDXVHG�E\�0,)V��KH�FRQFOXGHG�DW�SDUDV�
��������WKDW�WKH�³IDLU�VKDUH´�UHTXLUHPHQW�ZRXOG�QRW�EH�PHW�XQOHVV��DV�D�PLQLPXP��
WKH\� REWDLQHG� EHQHILWV� IURP� 0,)V� ZKLFK� PDWFKHG� WKH� DQWL�FRPSHWLWLYH�
GLVDGYDQWDJHV�ZKLFK�0,)V� LPSRVHG� RQ� WKHP�� ,Q� DGGLWLRQ�� KH� FRQVLGHUHG� WKDW� WKH�
0,)V�PXVW�QRW�JHQHUDWH�XQGXO\�KLJK�SURILWV�IRU�LVVXHUV��SDUD������2Q�WKH�IDFWV��KH�
FRQFOXGHG�DW�SDUD�����WKDW�WKRVH�UHTXLUHPHQWV�ZHUH�PHW��DJDLQ�DSSO\LQJ�D�VWDQGDUG�
RI�SURRI�ZKLFK�ZH�KDYH�KHOG�WR�EH�PLVWDNHQ�

���� ,Q�WKH�&$7�SURFHHGLQJV��LW�ZDV�IRXQG�RQ�WKH�HYLGHQFH�WKDW�0DVWHUFDUG¶V�0,)V�
LQIULQJHG� DUWLFOH� ������� DQG� GLG� QRW� UHVXOW� LQ� DQ\� EHQHILWV��$FFRUGLQJO\�� WKH� ILUVW�
FRQGLWLRQ�XQGHU� DUWLFOH��������ZDV�QRW�PHW�� DQG� WKH�TXHVWLRQ�ZKHWKHU� FRQVXPHUV�
UHFHLYHG�D�IDLU�VKDUH�RI�DQ\�EHQHILWV�GLG�QRW�DULVH�
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7KH�MXGJPHQW�RI�WKH�&RXUW�RI�$SSHDO

���� %HIRUH�WKH�&RXUW�RI�$SSHDO��6DLQVEXU\¶V�FKDOOHQJHG�3KLOOLSV�-¶V�LQWHUSUHWDWLRQ�
RI�WKH�VHFRQG�FRQGLWLRQ��ZKLOH�9LVD�PDLQWDLQHG�WKDW�LW�ZDV�FRUUHFW��3RSSOHZHOO�-¶V�
DQDO\VLV ZDV�QRW�FKDOOHQJHG��7KH�FRXUW�FDUHIXOO\�FRQVLGHUHG�WKH�UHOHYDQW�VHFWLRQV�RI�
0DVWHUFDUG�*& DQG�0DVWHUFDUG�&- DW�SDUDV��������RI�LWV�MXGJPHQW��,W�LQWHUSUHWHG�
SDUDV���������DQG ����RI�0DVWHUFDUG�&-��LQ�SDUWLFXODU��DV�PHDQLQJ�WKDW�LQ�DSSO\LQJ�
ERWK�WKH�ILUVW�DQG�WKH�VHFRQG�FRQGLWLRQV�LQ�D�VLWXDWLRQ�ZKHUH�WKH�UHVWULFWLRQ�DIIHFWV�
WZR�PDUNHWV��LI�WKH�UHVWULFWLRQ�FDXVHV GLVDGYDQWDJHV�RYHUDOO�WR�WKH�FRQVXPHUV�LQ�WKH�
PDUNHW� XQGHU� FRQVLGHUDWLRQ� �KHUH� WKH� PHUFKDQWV� LQ� WKH� DFTXLULQJ� PDUNHW��� WKRVH�
GLVDGYDQWDJHV� FDQQRW� EH� FRPSHQVDWHG� E\� DGYDQWDJHV� WR� FRQVXPHUV� LQ� WKH� RWKHU�
PDUNHW� �KHUH� WKH� FDUGKROGHUV� LQ� WKH� LVVXLQJ� PDUNHW��� XQOHVV� WKH� WZR� JURXSV� RI�
FRQVXPHUV�DUH�VXEVWDQWLDOO\�WKH�VDPH��ZKLFK�LV�QRW�WKH�SRVLWLRQ�LQ�WKLV�FDVH��,Q�WKH�
&RXUW�RI�$SSHDO¶V�YLHZ��WKH�FRQVXPHUV�LQ�WKH�UHOHYDQW�PDUNHW��KHUH�WKH�PHUFKDQWV��
ZRXOG�RQO\�UHFHLYH�D�IDLU�VKDUH�RI�WKH�EHQHILWV�LI�WKH�DGYDQWDJHV WR�WKHP�FDXVHG�E\�
WKH�UHVWULFWLRQ�RXWZHLJKHG�WKH�GLVDGYDQWDJHV��VR�WKDW�WKH\�ZHUH�QR�ZRUVH�RII��7KH�
&RXUW� RI�$SSHDO WKHUHIRUH� FRQFOXGHG� WKDW�3RSSOHZHOO� -¶V� DQDO\VLV�RI� WKH� ODZ�ZDV�
FRUUHFW��DQG�3KLOOLSV�-¶V�ZDV�ZURQJ�

7KH�SDUWLHV¶�DUJXPHQWV�RQ�WKH�SUHVHQW�DSSHDO

���� ,Q�LWV�DSSHDO�WR�WKLV�FRXUW��9LVD�FKDOOHQJHV�WKH�GHFLVLRQ�RI�WKH�&RXUW�RI�$SSHDO�
DQG�DUJXHV�WKDW�3KLOOLSV�-¶V�DQDO\VLV�RI�WKH�VHFRQG�FRQGLWLRQ�ZDV�FRUUHFW��$V�ZLOO�EH�
H[SODLQHG�LQ�JUHDWHU�GHWDLO��LW�PDLQWDLQV��LQ�SDUWLFXODU��WKDW�WKH�LVVXH�ZDV�FRQVLGHUHG�
DQG�GHFLGHG��LQ�WKH�PDQQHU�IRU�ZKLFK�LW�FRQWHQGV��LQ�0DVWHUFDUG�&-��SDUWLFXODUO\�DW�
SDUDV�����DQG������$OO�SDUWLHV�DJUHH�WKDW�WKH�TXHVWLRQ�DV�WR�KRZ�WKH�VHFRQG�FRQGLWLRQ�
VKRXOG�EH�DSSOLHG�LQ�WKH�FRQWH[W�RI�WZR�VLGHG�PDUNHWV�LV�D�TXHVWLRQ�RI�(8�ODZ��ZKLFK�
KDV�WR�EH�DQVZHUHG�E\�FRQVLGHULQJ�WKH�UHOHYDQW�MXULVSUXGHQFH�RI�WKH�&-(8�

7KH�0DVWHUFDUG�&RPPLVVLRQ�'HFLVLRQ

���� ,W� LV� EHVW� WR� EHJLQ� E\� FRQVLGHULQJ� WKH� 0DVWHUFDUG� &RPPLVVLRQ� 'HFLVLRQ��
ZKLFK�ZDV�WKH�VXEMHFW�PDWWHU�RI�WKH�MXGJPHQWV�RI�WKH�*HQHUDO�&RXUW�DQG�WKH�&RXUW�
RI� -XVWLFH� LQ�0DVWHUFDUG�*& DQG�0DVWHUFDUG� &- UHVSHFWLYHO\� 7KH� &RPPLVVLRQ�
FRQFOXGHG�DW�UHFLWDO�����WKDW�WKH�0DVWHUFDUG�0,)V�GLG�QRW�PHHW�WKH�ILUVW�FRQGLWLRQ�RI�
DUWLFOH� ������ RI� WKH� (&� 7UHDW\� �QRZ� DUWLFOH� ������� 7)(8���:KHQ� LW� ZHQW� RQ� WR�
FRQVLGHU�WKH�VHFRQG�FRQGLWLRQ��LW�VWDWHG�DW�UHFLWDOV�����WR�����

³���� 7KHUH� LV� QR� UHDVRQ� WR� DVVXPH� IURP� WKH� RXWVHW� WKDW� DQ�
LQWHUFKDQJH�IHH�SDLG�E\�DFTXLUHUV�WR�LVVXHUV�LQFUHDVHV�WKH�XWLOLW\�
RI� WKH� SD\PHQW� FDUG� V\VWHP� WR� >ERWK@ JURXSV� RI� FRQVXPHUV�
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DOLNH��7KH�&RPPLVVLRQ�GRHV�QRW�GLVSXWH� WKDW�PHUFKDQWV�PD\�
EHQHILW�WKURXJK�HQKDQFHG�QHWZRUN�HIIHFWV�IURP�WKH�LVVXLQJ�VLGH��
EXW� WKLV� GRHV� QRW� QHFHVVDULO\� RIIVHW� WKHLU� ORVVHV ZKLFK� UHVXOW�
IURP� SD\LQJ� LQIODWHG� PHUFKDQW� IHHV�� ,Q� VHWWLQJ� D� 0,)� WKH�
PHPEHU�EDQNV�RI�D�FDUG�VFKHPH�PXVW�JXDUDQWHH�D�IDLU�VKDUH�RI�
WKH�EHQHILWV�WR�>DOO@ FXVWRPHUV� QRW�RQO\�WR�WKRVH�WKDW�DUH�RQ�WKH�
VLGH�RI�WKH�VFKHPH�ZKLFK�UHFHLYHV�WKH�0,)��,Q�D�VFKHPH�ZKHUH�
WKH�0,)� LV�SDLG�E\� WKH�DFTXLUHU� WR� WKH� LVVXHU�� WKH�HIILFLHQFLHV�
PXVW�LQ�SDUWLFXODU�FRXQWHUEDODQFH�WKH�UHVWULFWLYH�HIIHFWV�WR�WKH�
GHWULPHQW� RI� PHUFKDQWV �DQG� VXEVHTXHQW� SXUFKDVHUV���
0DVWHU&DUG�KDV�QRW�VXEPLWWHG�HYLGHQFH�LQ�WKLV�UHVSHFW�

���� 7KH� &RPPLVVLRQ� KDV� WKHUHIRUH� UHYLHZHG� WKH�
PHWKRGRORJLHV�ZKLFK�0DVWHU&DUG�XVHV� DV� µVWDUWLQJ�SRLQW¶� IRU�
VHWWLQJ�WKH�OHYHO�RI�WKH�,QWUD�(($�IDOOEDFN�LQWHUFKDQJH�IHHV��,W�
«�FDQ�EH OHIW�RSHQ�LQ�WKLV�FDVH�ZKHWKHU�FDUGKROGHUV�VXIILFLHQWO\�
EHQHILW�IURP�0DVWHU&DUG¶V�0,)��7KH�&RPPLVVLRQ¶V�FRQFHUQV�
XQGHU�WKH�VHFRQG�FRQGLWLRQ�RI�DUWLFOH�������RI�WKH�7UHDW\�LQ�WKLV�
GHFLVLRQ�UHODWH�WR�WKH�FXVWRPHU�JURXS�ZKLFK�EHDUV�WKH�FRVW�RI�
WKH�0,)��WKDW�LV�WKH�PHUFKDQWV�

���� :KLOH�PHUFKDQWV�PD\�EHQHILW�WKURXJK�HQKDQFHG�QHWZRUN�
HIIHFWV� IURP� WKH� LVVXLQJ� VLGH�� WKLV� GRHV� QRW� QHFHVVDULO\� RIIVHW�
WKHLU�ORVVHV ZKLFK�UHVXOW�IURP�SD\LQJ�LQIODWHG�PHUFKDQW�IHHV�´�
�(PSKDVLV�DGGHG�

7KH�&RPPLVVLRQ�FRQFOXGHG�DW� UHFLWDO����� WKDW�³ZLWKRXW� IXUWKHU�HYLGHQFH�� ZKLFK�
0DVWHUFDUG� IDLOHG� WR� VXEPLW � LW� FDQQRW� VDIHO\� EH� DVVXPHG� WKDW�«�0DVWHUFDUG� LV�
FUHDWLQJ�REMHFWLYH�HIILFLHQFLHV�WKDW�EHQHILW�DOO�FXVWRPHUV��LQFOXGLQJ�WKRVH�WKDW�EHDU�
WKH�FRVW�RI�LWV�0,)��PHUFKDQWV�DQG�VXEVHTXHQW�SXUFKDVHUV�´��HPSKDVLV�LQ�RULJLQDO��

���� ,W�LV�DSSDUHQW�IURP�WKH�IRUHJRLQJ��DQG�SHUKDSV�HVSHFLDOO\�IURP�WKH�SDVVDJHV�
ZKLFK�ZH�KDYH�LWDOLFLVHG�LQ�UHFLWDOV�����DQG������WKDW�WKH�&RPPLVVLRQ�SURFHHGHG�RQ�
WKH�EDVLV�WKDW��LQ�RUGHU�IRU�WKH�VHFRQG�FRQGLWLRQ�WR�EH�VDWLVILHG��LW�ZDV�QHFHVVDU\�WKDW�
WKH�FRQVXPHUV�ZKR�VXIIHUHG�WKH�ORVVHV�UHVXOWLQJ�IURP�WKH�UHVWULFWLYH�DJUHHPHQW � WKDW�
LV� WR� VD\�� WKH� PHUFKDQWV� � PXVW� KDYH� WKRVH� ORVVHV� RIIVHW� RU� FRXQWHUEDODQFHG� E\�
EHQHILWV�HQMR\HG�E\�WKHPVHOYHV�
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7KH�*XLGHOLQHV

���� 7KDW� DSSURDFK� ZDV� FRQVLVWHQW� ZLWK� WKH� *XLGHOLQHV� 8QGHU� WKH� KHDGLQJ� RI�
³*HQHUDO�SULQFLSOHV´��WKH\�VWDWH�DW�SDUD����

³«� >7@KH� FRQGLWLRQ� WKDW� FRQVXPHUV� ����� PXVW� UHFHLYH� D� IDLU�
VKDUH� RI� WKH� EHQHILWV� LPSOLHV� LQ� JHQHUDO� WKDW� HIILFLHQFLHV�
JHQHUDWHG�E\�WKH�UHVWULFWLYH�DJUHHPHQW�ZLWKLQ�D�UHOHYDQW�PDUNHW�
PXVW� EH� VXIILFLHQW� WR� RXWZHLJK� WKH� DQWL�FRPSHWLWLYH� HIIHFWV�
SURGXFHG�E\� WKH�DJUHHPHQW�ZLWKLQ� WKDW�VDPH� UHOHYDQW�PDUNHW�
������1HJDWLYH�HIIHFWV�RQ�FRQVXPHUV�LQ�RQH�JHRJUDSKLF�PDUNHW�
RU� SURGXFW� PDUNHW� FDQQRW� QRUPDOO\� EH� EDODQFHG� DJDLQVW� DQG�
FRPSHQVDWHG� E\� SRVLWLYH� HIIHFWV� IRU� FRQVXPHUV� LQ� DQRWKHU�
XQUHODWHG� JHRJUDSKLF� PDUNHW� RU� SURGXFW� PDUNHW�� +RZHYHU��
ZKHUH� WZR� PDUNHWV� DUH� UHODWHG�� HIILFLHQFLHV� DFKLHYHG� RQ�
VHSDUDWH�PDUNHWV�FDQ�EH� WDNHQ� LQWR�DFFRXQW�SURYLGHG� WKDW� WKH�
JURXS�RI�FRQVXPHUV�DIIHFWHG�E\�WKH�UHVWULFWLRQ�DQG�EHQHILWLQJ�
IURP� WKH� HIILFLHQF\� JDLQV� DUH� VXEVWDQWLDOO\� WKH� VDPH� �����´�
�(PSKDVLV�DGGHG�

7KDW�DQDO\VLV�DOVR�XQGHUSLQV�WKH�GLVFXVVLRQ�RI�WKH�VHFRQG�FRQGLWLRQ�LQ�SDUDV�������
RI�WKH�*XLGHOLQHV�

���� 7KH�FDVH�ODZ�RQ�ZKLFK�SDUD����LV�EDVHG�LV�FLWHG�LQ�WKH�IRRWQRWHV��)RRWQRWH����
UHIHUV�WR�WKH�MXGJPHQW�RI�WKH�&RXUW�RI�)LUVW�,QVWDQFH�LQ�6KDZ�Y�&RPPLVVLRQ RI�WKH�
(XURSHDQ�&RPPXQLWLHV �&DVH�7���������>����@�(&5�,,������ SDUD������ZKHUH�WKH�
FRXUW�REVHUYHG�WKDW�WKH�DVVHVVPHQW�RI�FRXQWHUYDLOLQJ EHQHILWV�XQGHU�DUWLFOH�������(&�
KDG�WR�EH�PDGH�ZLWKLQ�WKH�VDPH�DQDO\WLFDO�IUDPHZRUN�DV�WKDW�XVHG�IRU�DVVHVVLQJ�WKH�
UHVWULFWLYH�HIIHFWV�

���� )RRWQRWH� ��� UHIHUV� WR� WKH MXGJPHQW� RI� WKH� &RXUW� RI� )LUVW� ,QVWDQFH� LQ�
&RPSDJQLH�*pQpUDOH�0DULWLPH Y�&RPPLVVLRQ�RI�WKH�(XURSHDQ�&RPPXQLWLHV �&DVH�
7��������>����@�(&5�,,�������7KH�FDVH�FRQFHUQHG�D�SULFH�IL[LQJ�DJUHHPHQW�UHODWLQJ�
WR� LQODQG� WUDQVSRUW� VHUYLFHV� SURYLGHG� WR� VKLSSHUV� E\�PDULWLPH� FDUULHUV� DV� SDUW� RI�
LQWHUPRGDO�WUDQVSRUW��7KH�DOOHJHG�EHQHILWV�UHOLHG�RQ�E\�WKH�SDUWLHV�WR�WKH�DJUHHPHQW�
UHODWHG�WR�PDULWLPH�WUDQVSRUW�VHUYLFHV�SURYLGHG�WR�VKLSSHUV�E\�WKH�VDPH�FRPSDQLHV��
7KH�FRXUW�VWDWHG�DW�SDUD�����

³)RU�WKH�SXUSRVHV RI�H[DPLQLQJ�WKH�PHULWV�RI�WKH�&RPPLVVLRQ¶V�
ILQGLQJV�DV�WR�WKH�YDULRXV�UHTXLUHPHQWV�RI�DUWLFOH�������RI�WKH�
>((&@� 7UHDW\� DQG� DUWLFOH� �� RI� 5HJXODWLRQ� �������� >ZKLFK�
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DSSOLHG�FRPSHWLWLRQ�UXOHV�WR�WKH�WUDQVSRUW�VHFWRU@��UHJDUG�VKRXOG�
QDWXUDOO\�EH�KDG�WR�WKH�DGYDQWDJHV�DULVLQJ�IURP�WKH�DJUHHPHQW�
LQ�TXHVWLRQ��QRW�RQO\�IRU�WKH�UHOHYDQW�PDUNHW��QDPHO\�WKDW�IRU�
LQODQG� WUDQVSRUW� VHUYLFHV� SURYLGHG� DV� SDUW� RI� LQWHUPRGDO�
WUDQVSRUW��EXW DOVR��LQ�DSSURSULDWH�FDVHV��IRU�HYHU\�RWKHU�PDUNHW�
RQ� ZKLFK� WKH� DJUHHPHQW� LQ� TXHVWLRQ� PLJKW� KDYH� EHQHILFLDO�
HIIHFWV��DQG�HYHQ��LQ�D�PRUH�JHQHUDO�VHQVH��IRU�DQ\�VHUYLFH�WKH�
TXDOLW\� RU� HIILFLHQF\� RI� ZKLFK� PLJKW� EH� LPSURYHG� E\� WKH�
H[LVWHQFH� RI� WKDW� DJUHHPHQW�� %RWK� DUWLFOH� �� RI� 5HJXODWLRQ�
��������DQG�DUWLFOH�������RI�WKH�7UHDW\�HQYLVDJH�H[HPSWLRQ�LQ�
IDYRXU� RI�� DPRQJVW� RWKHUV�� DJUHHPHQWV� ZKLFK� FRQWULEXWH� WR�
SURPRWLQJ�WHFKQLFDO�RU�HFRQRPLF�SURJUHVV��ZLWKRXW�UHTXLULQJ�D�
VSHFLILF�OLQN�ZLWK�WKH�UHOHYDQW�PDUNHW�´

���� 7KDW�SDVVDJH�LV�H[SUHVVHG�LQ�ZLGH�WHUPV��+RZHYHU��WKH�ODVW�VHQWHQFH�LV�SODLQO\�
FRQFHUQHG�ZLWK�WKH�ILUVW�FRQGLWLRQ�RI�DUWLFOH�������((&��HTXLYDOHQW�WR�DUWLFOH�������
(&�DQG�DUWLFOH��������7)(8���DQG�WKH�SDVVDJH�DV�D�ZKROH�UHVSRQGV�WR�D�FULWLFLVP�RI�
WKH�&RPPLVVLRQ¶V�DSSURDFK�WR�WKH�ILUVW�FRQGLWLRQ��VHH�SDUD�����RI�WKH�MXGJPHQW��,Q�
DGGLWLRQ��RQ�WKH�IDFWV�RI�WKH�FDVH��WKH�FRQVXPHUV�LQ�ERWK�PDUNHWV�ZHUH�VXEVWDQWLDOO\�
WKH�VDPH��,Q�WKRVH�FLUFXPVWDQFHV��LW�ZRXOG�EH�XQVXUSULVLQJ�LI�WKH�EHQHILWV�DFFUXLQJ�
WR�WKH�VDPH�FRQVXPHUV�LQ�ERWK�PDUNHWV�ZHUH DJJUHJDWHG IRU�WKH�SXUSRVH�RI�DVVHVVLQJ�
FRPSOLDQFH�ZLWK� DUWLFOH� ������� 7KH� &RXUW� RI� )LUVW� ,QVWDQFH� VXEVHTXHQWO\�PDGH� D�
VLPLODU� REVHUYDWLRQ� LQ� *OD[R6PLWK.OLQH DW� SDUD� ����� DJDLQ� LQ� WKH� FRQWH[W� RI� D�
FKDOOHQJH�WR�WKH�&RPPLVVLRQ¶V�DSSOLFDWLRQ�RI�WKH�ILUVW�FRQGLWLRQ�

���� 7KH� *XLGHOLQHV� DUH� QRW� OHJDOO\� DXWKRULWDWLYH�� EXW� WKH\� IRUP� DQ� LPSRUWDQW�
HOHPHQW� RI� WKH� GHFHQWUDOLVHG� V\VWHP� IRU� WKH� HQIRUFHPHQW� RI� FRPSHWLWLRQ� ODZ�
HVWDEOLVKHG� E\� WKH�0RGHUQLVDWLRQ�5HJXODWLRQ��1DWLRQDO� DXWKRULWLHV� DQG� FRXUWV� DUH�
H[SHFWHG� WR� WDNH� GXH� DFFRXQW� RI� WKHP� LQ� DFFRUGDQFH� ZLWK� WKHLU� GXW\� RI� VLQFHUH�
FRRSHUDWLRQ��VHH�WKH�2SLQLRQ�RI�$GYRFDWH�*HQHUDO�.RNRWW�LQ�([SHGLD ,QF Y�$XWRULWp�
GH�OD�FRQFXUUHQFH��&DVH�&�������� (8�&�����������SRLQWV�������

0DVWHUFDUG�*&

���� :KHQ� WKH� 0DVWHUFDUG� &RPPLVVLRQ� 'HFLVLRQ� ZDV� FKDOOHQJHG� EHIRUH� WKH�
*HQHUDO�&RXUW��LW�ZDV�DUJXHG��LQ�UHODWLRQ�WR�WKH�ILUVW�FRQGLWLRQ�LQ�DUWLFOH�������(&��
WKDW�WKH�&RPPLVVLRQ KDG�IDLOHG�WR�WDNH�LQWR�DFFRXQW�WKH�SRVLWLYH�HIIHFWV�RI�WKH�0,)V�
RQ�WKH�LVVXLQJ�PDUNHW��,Q�UHVSRQVH��WKH�*HQHUDO�&RXUW�VWDWHG�DW�SDUDV���������

³���� «� >,@W� LV� LQGHHG� VHWWOHG� FDVH� ODZ� WKDW� WKH� DSSUHFLDEOH�
REMHFWLYH� DGYDQWDJHV� WR� ZKLFK� WKH� ILUVW� FRQGLWLRQ� RI� DUWLFOH
������(&�UHODWHV�PD\�DULVH�QRW�RQO\�IRU�WKH�UHOHYDQW�PDUNHW�EXW�



3DJH���

DOVR�IRU�HYHU\�RWKHU�PDUNHW�RQ�ZKLFK�WKH�DJUHHPHQW�LQ�TXHVWLRQ�
PLJKW� KDYH� EHQHILFLDO� HIIHFWV�� DQG� HYHQ�� LQ� D� PRUH� JHQHUDO�
VHQVH��IRU�DQ\�VHUYLFH�WKH�TXDOLW\�RU�HIILFLHQF\�RI�ZKLFK�PLJKW�
EH� LPSURYHG�E\� WKH� H[LVWHQFH�RI� WKDW� DJUHHPHQW� �&RPSDJQLH�
*pQpUDOH� 0DULWLPH� Y� &RPPLVVLRQ� RI� WKH� (XURSHDQ�
&RPPXQLWLHV��7��������>����@�(&5�,,������DW�SDUD������DQG�
*OD[R6PLWK.OLQH6HUYLFHV� �7��������� >����@� (&5� ,,����� DW�
SDUD� ������+RZHYHU�� DV�PHUFKDQWV� FRQVWLWXWH� RQH� RI� WKH� WZR�
JURXSV�RI�XVHUV�DIIHFWHG�E\�SD\PHQW�FDUGV��WKH�YHU\�H[LVWHQFH�
RI�WKH�VHFRQG�FRQGLWLRQ�RI�DUWLFOH ������(&�QHFHVVDULO\�PHDQV�
WKDW� WKH� H[LVWHQFH� RI� DSSUHFLDEOH� REMHFWLYH� DGYDQWDJHV�
DWWULEXWDEOH� WR� WKH�0,)�PXVW� DOVR�EH� HVWDEOLVKHG� LQ� UHJDUG� WR�
WKHP�

���� 7KHUHIRUH��LQ�WKH�DEVHQFH�RI�VXFK�SURRI��WKH�DSSOLFDQWV¶
FULWLFLVP�WKDW�LQVXIILFLHQW DFFRXQW�ZDV�WDNHQ�RI�WKH�DGYDQWDJHV�
RI�WKH�0,)�IRU�FDUGKROGHUV�LV��LQ�DOO�HYHQWV� LQHIIHFWLYH�´

���� ,W� DSSHDUV� IURP� WKH� ODVW� VHQWHQFH� RI� SDUD� ���� WKDW� WKH� *HQHUDO� &RXUW�
FRQVLGHUHG�WKDW�LW�ZDV�HVVHQWLDO�� LQ�RUGHU�WR�VDWLVI\�WKH�VHFRQG�FRQGLWLRQ�RI�DUWLFOH�
������� WR� SURYH� WKDW� PHUFKDQWV� EHQHILWHG� IURP� DSSUHFLDEOH� REMHFWLYH� DGYDQWDJHV�
ZKLFK�ZHUH�DWWULEXWDEOH�VSHFLILFDOO\�WR�WKH�0,)V��7KH�FRXUW�VHHPLQJO\�LQIHUUHG�WKDW
WKH�DGYDQWDJHV�ZLWK�ZKLFK�WKH�ILUVW�FRQGLWLRQ�ZDV�FRQFHUQHG�PXVW��WKHUHIRUH��LQFOXGH�
DSSUHFLDEOH� REMHFWLYH� DGYDQWDJHV� IRU�PHUFKDQWV�� ,Q� WKH� DEVHQFH� RI� SURRI� RI� VXFK�
DGYDQWDJHV��WKH�FULWLFLVP�WKDW�WKH�&RPPLVVLRQ�KDG�WDNHQ�LQVXIILFLHQW�DFFRXQW�RI�WKH�
DGYDQWDJHV�IRU�FDUGKROGHUV ZHQW�QRZKHUH��DV�WKH�FRXUW�LQGLFDWHG�DW�SDUD�����

���� 7KH�*HQHUDO�&RXUW�ZHQW�RQ�WR�VWDWH�DW�SDUD�����WKDW�LW�ZDV�IRU�WKH�DSSOLFDQWV�
�0DVWHUFDUG�DQG�RWKHU�ILQDQFLDO�LQVWLWXWLRQV���LQ�RUGHU�WR�SURYH�WKDW�WKH�0,)�VDWLVILHG�
WKH� ILUVW� FRQGLWLRQ�� WR� LGHQWLI\� WKH� VHUYLFHV� ZKLFK� ZHUH� FDSDEOH� RI� FRQVWLWXWLQJ�
REMHFWLYH�DGYDQWDJHV�IRU�PHUFKDQWV��DQG�WKDW�WKHUH�ZDV�D�FOHDU�FRUUHODWLRQ�EHWZHHQ�
WKH�FRVWV�LQYROYHG�LQ�WKH�SURYLVLRQ�RI�WKRVH�VHUYLFHV�DQG�WKH�OHYHO�RI�WKH�0,)��6LQFH�
WKDW�KDG�QRW�EHHQ�GRQH��LW�IROORZHG�WKDW�WKH�FKDOOHQJH�WR�WKH�&RPPLVVLRQ¶V�UHDVRQLQJ�
LQ�UHODWLRQ�WR�WKH�ILUVW�FRQGLWLRQ�PXVW�EH�UHMHFWHG��SDUD������6LQFH�WKH�ILUVW�FRQGLWLRQ�
ZDV� QRW� VDWLVILHG�� WKHUH� ZDV� QR� QHHG� WR� H[DPLQH� WKH� RWKHU� DVSHFWV� RI� WKH�
&RPPLVVLRQ¶V�DQDO\VLV��LELG�

0DVWHUFDUG�&-

���� 2Q�IXUWKHU�DSSHDO�WR�WKH�&RXUW�RI�-XVWLFH��LW�ZDV�DUJXHG�WKDW�WKH�*HQHUDO�&RXUW�
KDG�HUUHG�LQ�IRFXVLQJ�RQ�WKH�EHQHILWV�WR�PHUFKDQWV��GHVSLWH�UHFRJQLVLQJ�LQ�SDUD�����
WKDW�DGYDQWDJHV�FRXOG�EH�WDNHQ�LQWR�DFFRXQW�IRU�DQ\�PDUNHW�WKDW�EHQHILWHG�IURP�WKH�



3DJH���

H[LVWHQFH RI� WKH� DJUHHPHQW� LQ� TXHVWLRQ�� 7KH� *HQHUDO� &RXUW� KDG� WKXV� ZURQJO\�
LJQRUHG��LW�ZDV�DUJXHG��WKH�VLJQLILFDQW�DGYDQWDJHV�ZKLFK�WKH�0DVWHUFDUG�V\VWHP�DQG�
WKH�0,)�ZHUH�VDLG�WR�EULQJ�DERXW�IRU�FDUGKROGHUV�

���� 7KDW�DUJXPHQW��VR�IDU�DV�LW�ERUH�RQ�WKH�VHFRQG�FRQGLWLRQ� ZDV�FRQVLGHUHG�LQ�
WKH� 2SLQLRQ� RI� $GYRFDWH� *HQHUDO� 0HQJR]]L�� +H� LGHQWLILHG� WKH� TXHVWLRQ� RI� ODZ�
DULVLQJ�IURP�WKH�DUJXPHQW�LQ�UHODWLRQ�WR�WKH�VHFRQG�FRQGLWLRQ�

³$*���� 7KH� SRLQW� RI� ODZ� XQGHUO\LQJ� WKDW� FRPSODLQW� LV�
WKHUHIRUH�ZKHWKHU��LQ�RUGHU�IRU�WKH H[HPSWLRQ�SURYLGHG�IRU�LQ�
DUWLFOH ����� (&� WR� EH� DSSOLFDEOH� LQ� VXFK� D� FRQWH[W�� LW� LV
QHFHVVDU\� WKDW� WKH� IDLU� VKDUH� RI� WKH� SURILW� UHVXOWLQJ� IURP� WKH�
DGYDQWDJHV� DULVLQJ� IURP WKH� DJUHHPHQW�� DV� SURYLGHG� IRU� LQ�
DUWLFOH ������(&��EH� UHVHUYHG�IRU� WKH�GLUHFW�FRQVXPHUV RI� WKH�
VHUYLFHV�SURYLGHG�RQ�WKH�PDUNHW�RQ�ZKLFK�WKH�UHVWULFWLYH�HIIHFWV�
IRU FRPSHWLWLRQ� DUH� SURGXFHG� � LQ� WKLV� FDVH�� LQ� SDUWLFXODU��
PHUFKDQWV�� RU�ZKHWKHU�LW FDQ�EH�FRQVLGHUHG�WKDW�WKH�UHVWULFWLYH�
HIIHFWV�KDUPLQJ�WKRVH�FRQVXPHUV�PD\�EH FRPSHQVDWHG�E\�WKH�
DGYDQWDJHV�SURGXFHG�IRU�FRQVXPHUV�RI�WKH�VHUYLFHV�SURYLGHG RQ�
D�UHODWHG�PDUNHW��QDPHO\��LQ�WKLV�FDVH��FDUGKROGHUV�´

���� 7KH� $GYRFDWH� *HQHUDO¶V� DQVZHU� WR� WKDW� TXHVWLRQ� ZDV� WKDW� WKH� UHVWULFWLYH�
HIIHFWV�KDUPLQJ�PHUFKDQWV�FRXOG�QRW�EH�FRPSHQVDWHG�E\�WKH�DGYDQWDJHV�SURGXFHG�
IRU�FDUGKROGHUV��LQ�RUGHU�WR�VDWLVI\�WKH�VHFRQG�FRQGLWLRQ��PHUFKDQWV�WKHPVHOYHV�PXVW�
UHFHLYH�D�IDLU�VKDUH�RI�WKH�EHQHILWV�UHVXOWLQJ�IURP�WKH�UHVWULFWLYH�DJUHHPHQW�

���� +H�EHJDQ�KLV�UHDVRQLQJ�RQ�WKLV�SRLQW�E\�PDNLQJ�VRPH�JHQHUDO�SRLQWV�DERXW�
WKH�VHFRQG�FRQGLWLRQ�

³$*����� ,W�VKRXOG�EH�ERUQH�LQ�PLQG��DV�D�SUHOLPLQDU\�SRLQW��
WKDW�WKH�VHFRQG�FRQGLWLRQ�LQ DUWLFOH ������(&�UHTXLUHV�WKDW�� LQ�
RUGHU�IRU�D�UHVWULFWLYH�DJUHHPHQW�WR�EHQHILW�IURP�WKH H[HPSWLRQ�
SURYLGHG� IRU� LQ� WKDW� SURYLVLRQ�� FRQVXPHUV�PXVW�EH� DOORZHG D�
IDLU�VKDUH RI�WKH�UHVXOWLQJ�EHQHILWV�

$*���� ,Q� WKDW� UHJDUG�� LW� VKRXOG� EH� REVHUYHG�� ILUVW�� WKDW� WKH�
FRQVXPHUV�UHIHUUHG�WR�LQ�WKDW�SURYLVLRQ�PXVW�EH�FRQVLGHUHG�WR�
EH� WKH� GLUHFW� RU� LQGLUHFW� FRQVXPHUV� RI� WKH� JRRGV� RU� VHUYLFHV�
FRYHUHG� E\� WKH� DJUHHPHQW�� 6HFRQGO\�� LW� LV� DSSDUHQW� IURP�
FRQVLVWHQW�FDVH ODZ�WKDW��LQ�RUGHU�IRU�DQ�DJUHHPHQW�UHVWULFWLYH�RI�
FRPSHWLWLRQ� WR� EH� FDSDEOH� RI� EHLQJ H[HPSWHG� XQGHU� DUWLFOH



3DJH���

������(&��WKH�DSSUHFLDEOH�REMHFWLYH�DGYDQWDJHV�FUHDWHG�E\�WKDW
DJUHHPHQW�PXVW�EH�RI�VXFK�D�FKDUDFWHU�DV�WR�FRPSHQVDWH�IRU�WKH�
GLVDGYDQWDJHV ZKLFK� WKH\� FDXVH� IRU� FRPSHWLWLRQ�� ,W� PD\� EH�
LQIHUUHG� IURP� WKDW� FDVH� ODZ� WKDW�� LQ� RUGHU� IRU� D� UHVWULFWLYH�
DJUHHPHQW� WR� EH� DEOH� WR� EHQHILW� IURP� WKH� H[HPSWLRQ�� WKH�
DGYDQWDJHV� UHVXOWLQJ� IURP� WKDW� DJUHHPHQW� PXVW� HQVXUH� WKDW�
FRQVXPHUV�DUH�FRPSHQVDWHG�LQ�IXOO�IRU�WKH�DFWXDO�RU�SUREDEOH�
DGYHUVH�HIIHFWV�WKDW�WKH\�PXVW�EHDU�RZLQJ�WR�WKH�UHVWULFWLRQ�RI�
FRPSHWLWLRQ�UHVXOWLQJ�IURP�WKH�DJUHHPHQW��,Q�RWKHU ZRUGV��WKH�
EHQHILWV� DULVLQJ� IURP� WKH� UHVWULFWLYH� DJUHHPHQW� PXVW�
FRXQWHUEDODQFH�LWV QHJDWLYH�HIIHFWV�´��(PSKDVLV�DGGHG�

���� ,W� IROORZHG� IURP� WKH�SRLQWV�ZKLFK�ZH�KDYH� LWDOLFLVHG� WKDW�� LQ�RUGHU� IRU� WKH�
VHFRQG� FRQGLWLRQ� WR� EH� VDWLVILHG�� WKH� GLVDGYDQWDJHV� VXIIHUHG� E\� FRQVXPHUV� LQ� WKH�
PDUNHW�ZKHUH� FRPSHWLWLRQ�ZDV� UHVWULFWHG�PXVW EH� FRXQWHUEDODQFHG�E\�DGYDQWDJHV�
EHQHILWLQJ�WKH�VDPH�FRQVXPHUV��DV�WKH�$GYRFDWH�*HQHUDO�ZHQW�RQ�WR�H[SODLQ�

³$*����� 7R�P\�PLQG��KRZHYHU��WKDW�FRPSHQVDWLRQ�PXVW�DSSO\�
WR� FRQVXPHUV� ZKR� DUH GLUHFWO\� RU� LQGLUHFWO\� DIIHFWHG� E\� WKH�
DJUHHPHQW��,W�LV�WKH�FRQVXPHUV�WKDW�VXIIHU WKH�KDUP�FDXVHG�E\�
WKH� UHVWULFWLYH� HIIHFWV� RI� WKH� DJUHHPHQW� DW� LVVXH� WKDW�PXVW�� LQ�
SULQFLSOH��EH�DOORZHG��DV�FRPSHQVDWLRQ�IRU�WKDW�KDUP��WKH�IDLU�
VKDUH�RI�WKH�EHQHILW UHVXOWLQJ�IURP�WKH�DJUHHPHQW�UHIHUUHG�WR�LQ�
DUWLFOH ������(&�´

���� )XUWKHUPRUH��DV� WKH�$GYRFDWH�*HQHUDO�H[SODLQHG�� WKH�FRQWUDU\�YLHZ�ZRXOG�
UHVXOW�LQ�FRPSHWLWLRQ�DXWKRULWLHV�IDYRXULQJ�RQH�FDWHJRU\�RI�FRQVXPHUV�DW�WKH�H[SHQVH�
RI�RWKHUV��VRPHWKLQJ�ZKLFK�ZDV�QR�SDUW�RI�WKH�IXQFWLRQ�RI�FRPSHWLWLRQ�ODZ�

³$*���� ,Q� IDFW�� LI� LW� ZHUH� SRVVLEOH� WR� WDNH� LQWR�
FRQVLGHUDWLRQ�WKH�DGYDQWDJHV�UHVXOWLQJ IURP�DQ�DJUHHPHQW�IRU�
RQH� FDWHJRU\� RI� FRQVXPHUV� RI� FHUWDLQ� VHUYLFHV� LQ� RUGHU� WR
FRXQWHUEDODQFH� WKH� QHJDWLYH� HIIHFWV� RQ� DQRWKHU� FDWHJRU\� RI�
FRQVXPHUV�RI�RWKHU VHUYLFHV�RQ�D�GLIIHUHQW�PDUNHW��WKDW�ZRXOG�
DPRXQW� WR� DOORZLQJ� WKH� IRUPHU� FDWHJRU\ RI� FRQVXPHUV� WR� EH�
IDYRXUHG� WR� WKH� GHWULPHQW� RI� WKH� ODWWHU� FDWHJRU\�� +RZHYHU�
GLVWULEXWLYH� ORJLF�RI� WKDW� W\SH� VHHP>V@ WR�PH�� LQ�SULQFLSOH�� WR�
KDYH�QR�FRQQHFWLRQ�ZLWK WKH�SUDFWLFDO�VFRSH�RI�FRPSHWLWLRQ ODZ��
&RPSHWLWLRQ� ODZ� LV� LQWHQGHG� WR� SURWHFW WKH� VWUXFWXUH� RI� WKH�
PDUNHW�� DQG� WKXV� FRPSHWLWLRQ�� LQ� WKH� LQWHUHVW� RI� FRPSHWLWRUV
DQG�� XOWLPDWHO\�� FRQVXPHUV� LQ� JHQHUDO�� &RQYHUVHO\�� LW� LV� QRW�
LQWHQGHG�WR�IDYRXU RQH�FDWHJRU\�RI�FRQVXPHUV�WR�WKH�GHWULPHQW�
RI�D�GLIIHUHQW�FDWHJRU\�´��(PSKDVLV�LQ�RULJLQDO�
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���� ,Q�LWV�MXGJPHQW��WKH�&RXUW�RI�-XVWLFH�QRWHG�DW�SDUD�����WKDW�WKH�*HQHUDO�&RXUW�
KDG� UHMHFWHG� WKH� VXEPLVVLRQ� WKDW� WKH�&RPPLVVLRQ� KDG� HUUHG� LQ� DSSO\LQJ� WKH� ILUVW�
FRQGLWLRQ�RI�DUWLFOH�������(&��UHQGHULQJ�IXUWKHU�DQDO\VLV�XQQHFHVVDU\��7KH�&RXUW�RI�
-XVWLFH�WKHQ�IRFXVHG�LQ�LWV�RZQ�MXGJPHQW�RQ�WKH�ILUVW�FRQGLWLRQ�UDWKHU�WKDQ�WKH�VHFRQG��
,W�FKDUDFWHULVHG�WKH�FKDOOHQJH�WR�WKH�UHDVRQLQJ�RI�WKH�*HQHUDO�&RXUW�DW�SDUD�����DV�
³UDLVLQJ�LQ�HVVHQFH�WKH�TXHVWLRQ�DV�WR�ZKLFK�PDUNHWV�PD\�EH�UHJDUGHG�DV�JHQHUDWLQJ�
WKH� REMHFWLYH� DGYDQWDJHV� WKDW�PD\� EH� WDNHQ� LQWR� DFFRXQW� IRU� WKH� SXUSRVHV� RI� WKH�
DQDO\VLV�RI�WKH�ILUVW�FRQGLWLRQ´�

���� ,Q�WKH�FRXUVH�RI�LWV�GLVFXVVLRQ�RI�ZKHWKHU�WKH�ILUVW�FRQGLWLRQ�ZDV�PHW��WKH�FRXUW�
H[SODLQHG� DW� SDUD� ���� WKDW� ³WKH� LPSURYHPHQW�� ZLWKLQ� WKH� PHDQLQJ� RI� WKH ILUVW�
FRQGLWLRQ ODLG�GRZQ� LQ DUWLFOH ����� (& «�PXVW� LQ�SDUWLFXODU�GLVSOD\�DSSUHFLDEOH�
REMHFWLYH DGYDQWDJHV� RI� VXFK� D� FKDUDFWHU� DV� WR� FRPSHQVDWH� IRU� WKH� GLVDGYDQWDJHV�
ZKLFK�WKDW DJUHHPHQW�HQWDLOV�IRU�FRPSHWLWLRQ´��,W�DGGHG�DW�SDUD�����WKDW��LQ�WKH�FDVH�
RI�D�WZR�VLGHG�V\VWHP�VXFK�DV�WKH�0DVWHUFDUG�VFKHPH��LQ�RUGHU�WR�DVVHVV�ZKHWKHU�WKH�
ILUVW�FRQGLWLRQ�ZDV�PHW��LW�ZDV�QHFHVVDU\�WR�WDNH�LQWR�DFFRXQW��ZKHUH�DSSURSULDWH��DOO�
WKH�REMHFWLYH�DGYDQWDJHV�IORZLQJ�IURP�WKH�UHVWULFWLYH�PHDVXUH�LQ�ERWK�PDUNHWV��DQG�
WR�DVVHVV�ZKHWKHU�WKH�DGYDQWDJHV�ZHUH�RI�VXFK�D�FKDUDFWHU�DV�WR�FRPSHQVDWH�IRU�WKH�
GLVDGYDQWDJHV�ZKLFK�WKH�PHDVXUH�HQWDLOHG�IRU�FRPSHWLWLRQ�

���� 7KH�FRXUW�WKHQ�VWDWHG�DW�SDUDV�����DQG�����

³���� ,Q� SDUWLFXODU�� DV� UHJDUGV� WKH� DUJXPHQW� «� WKDW WKH�
*HQHUDO &RXUW�GLG�QRW�WDNH�LQWR�DFFRXQW�WKH�DGYDQWDJHV�IORZLQJ�
IURP� WKH� 0,)� IRU FDUGKROGHUV�� LW� PXVW� EH� KHOG� WKDW «� WKH�
*HQHUDO�&RXUW�ZDV��LQ�SULQFLSOH��UHTXLUHG��ZKHQ H[DPLQLQJ�WKH�
ILUVW� FRQGLWLRQ� ODLG� GRZQ� LQ� DUWLFOH ������ (&�� WR� WDNH� LQWR�
DFFRXQW�DOO WKH�REMHFWLYH�DGYDQWDJHV�IORZLQJ�IURP�WKH�0,)��QRW�
RQO\�RQ�WKH�UHOHYDQW�PDUNHW� QDPHO\�WKH�DFTXLULQJ�PDUNHW��EXW�
DOVR�RQ�WKH�VHSDUDWH EXW�FRQQHFWHG�LVVXLQJ�PDUNHW�

���� ,W�IROORZV�IURP�WKLV�WKDW��VKRXOG�WKH�*HQHUDO�&RXUW�KDYH�
IRXQG�WKDW�WKHUH�ZHUH DSSUHFLDEOH�REMHFWLYH�DGYDQWDJHV�IORZLQJ�
IURP�WKH�0,)�IRU�PHUFKDQWV��HYHQ�LI WKRVH�DGYDQWDJHV�GLG�QRW�
LQ�WKHPVHOYHV�SURYH�VXIILFLHQW�WR�FRPSHQVDWH�IRU�WKH UHVWULFWLYH�
HIIHFWV� LGHQWLILHG� SXUVXDQW� WR� DUWLFOH ������ (&�� DOO� WKH�
DGYDQWDJHV� RQ� ERWK FRQVXPHU� PDUNHWV� LQ� WKH� 0DVWHU&DUG�
VFKHPH��LQFOXGLQJ�WKHUHIRUH�RQ�WKH FDUGKROGHUV¶ PDUNHW��FRXOG��
LI� QHFHVVDU\�� KDYH� MXVWLILHG� WKH�0,)� LI�� WDNHQ� WRJHWKHU� WKRVH�
DGYDQWDJHV�ZHUH�RI�VXFK�D�FKDUDFWHU�DV�WR�FRPSHQVDWH�IRU�WKH�
UHVWULFWLYH HIIHFWV�RI�WKRVH�IHHV�´
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���� ,Q�WKH�SUHVHQW�DSSHDO��9LVD�UHOLHV�RQ�SDUD������ZKLFK�LW�GHVFULEHV�DV�FUXFLDO�WR�
LWV� DUJXPHQW�� 7KDW� SDUDJUDSK� LV�� KRZHYHU�� FRQFHUQHG� ZLWK� WKH� ILUVW� FRQGLWLRQ� RI�
DUWLFOH��������QRW�WKH�VHFRQG��,W�LV�DOVR�TXDOLILHG�E\�WKH�SURYLVR�FRQWDLQHG�LQ�LWV�ILQDO�
ZRUGV�� ³LI�� WDNHQ� WRJHWKHU�� WKRVH� DGYDQWDJHV� ZHUH� RI� VXFK� D� FKDUDFWHU� DV� WR�
FRPSHQVDWH�IRU�WKH�UHVWULFWLYH�HIIHFW�RI�WKRVH�IHHV´��7KDW�SURYLVR�ZDV�QRW�VDWLVILHG�LQ�
WKH�FDVH�EHIRUH�WKH�&RXUW�RI�-XVWLFH��DV�LW�H[SODLQHG�LQ�SDUD�����

³+RZHYHU��DV�LV�UHFDOOHG�LQ�SDUD�����RI�WKH�SUHVHQW�MXGJPHQW��
H[DPLQDWLRQ�RI�WKH ILUVW�FRQGLWLRQ�ODLG�GRZQ�LQ�DUWLFOH ����� (&�
UDLVHV� WKH� TXHVWLRQ�ZKHWKHU� WKH� DGYDQWDJHV GHULYHG� IURP� WKH�
PHDVXUH�DW�LVVXH�DUH�RI�VXFK�D�FKDUDFWHU�DV�WR�FRPSHQVDWH�IRU�
WKH GLVDGYDQWDJHV� UHVXOWLQJ� WKHUHIURP��7KXV��ZKHUH��DV� LQ� WKH�
SUHVHQW� FDVH�� UHVWULFWLYH� HIIHFWV�KDYH�EHHQ� IRXQG�RQ�RQO\�RQH�
PDUNHW�RI�D�WZR�VLGHG�V\VWHP��WKH�DGYDQWDJHV�IORZLQJ�IURP�WKH�
UHVWULFWLYH�PHDVXUH�RQ�D� VHSDUDWH�EXW� FRQQHFWHG�PDUNHW�DOVR�
DVVRFLDWHG�ZLWK�WKDW�V\VWHP�FDQQRW��LQ�WKHPVHOYHV��EH�RI�VXFK�D�
FKDUDFWHU� DV� WR� FRPSHQVDWH� IRU� WKH� GLVDGYDQWDJHV� UHVXOWLQJ�
IURP�WKDW�PHDVXUH�LQ�WKH�DEVHQFH�RI�DQ\�SURRI�RI�WKH�H[LVWHQFH�
RI� DSSUHFLDEOH� REMHFWLYH� DGYDQWDJHV� DWWULEXWDEOH� WR� WKDW�
PHDVXUH� LQ� WKH� UHOHYDQW� PDUNHW�� LQ� SDUWLFXODU�� DV� LV� DSSDUHQW�
IURP�SDUDV����DQG����� WR�����RI� WKH� MXGJPHQW�XQGHU�DSSHDO��
ZKHUH�WKH�FRQVXPHUV�RQ�WKRVH�PDUNHWV�DUH QRW�VXEVWDQWLDOO\�WKH�
VDPH�´��(PSKDVLV�DGGHG�

���� 7KH�SDVVDJH�ZKLFK�ZH�KDYH�LWDOLFLVHG�PDNHV�LW�FOHDU�WKDW�LQ�D�VLWXDWLRQ�ZKHUH�
WKH�GLVDGYDQWDJHV� UHVXOWLQJ�IURP�D� UHVWULFWLRQ�RI�FRPSHWLWLRQ�DUH� IHOW�RQ�RQO\�RQH�
VLGH�RI�D�WZR�VLGHG�PDUNHW�� ZKLFK�LV�WKH�SRVLWLRQ�LQ�WKLV�FDVH�� WKHQ�WKH�DGYDQWDJHV�
RQ� WKH� RWKHU� PDUNHW� FDQQRW� EH� WDNHQ� LQWR� DFFRXQW� IRU� WKH� SXUSRVHV� RI� WKH� ILUVW�
FRQGLWLRQ�RI�DUWLFOH�������(&��RU�DUWLFOH��������7)(8���LQ�WKH�DEVHQFH�RI�SDUWLFXODU�
FLUFXPVWDQFHV�MXVWLI\LQJ�VXFK�D�FRXUVH��DV�ZKHUH�WKH�FRQVXPHUV�LQ�ERWK�PDUNHWV�DUH�
VXEVWDQWLDOO\�WKH�VDPH���XQOHVV�LW�KDV�EHHQ�SURYHG�WKDW�WKH�UHVWULFWLYH�PHDVXUH�DOVR�
FDXVHV�DSSUHFLDEOH�REMHFWLYH�DGYDQWDJHV�LQ�WKH�PDUNHW�ZKHUH�WKH�UHVWULFWLYH�HIIHFWV�
DUH�IHOW��6LQFH�QR�VXFK�DGYDQWDJHV�KDG�EHHQ�SURYHG�LQ�WKH�FDVH�EHIRUH�WKH�FRXUW��LW�
IROORZHG�WKDW�WKH�ILUVW�FRQGLWLRQ�ZDV�QRW�VDWLVILHG�

���� 7KDW�ZDV�FRQILUPHG�E\�WKH�FRXUW�LQ�SDUD�����

³,Q� WKH�SUHVHQW� FDVH�� DQG�ZLWKRXW� DQ\�GLVWRUWLRQ KDYLQJ�EHHQ�
FODLPHG�LQ�WKDW�UHJDUG� WKH�*HQHUDO�&RXUW�FRQFOXGHG�LQ�SDUD�����
RI� WKH� MXGJPHQW�XQGHU� DSSHDO� WKDW� WKHUH�ZDV� QR�SURRI�RI� WKH�
H[LVWHQFH�RI�REMHFWLYH� DGYDQWDJHV� IORZLQJ� IURP� WKH�0,)�DQG�
HQMR\HG E\� PHUFKDQWV� ,Q� WKRVH� FLUFXPVWDQFHV�� LW� ZDV� QRW�
QHFHVVDU\�WR�H[DPLQH�WKH�DGYDQWDJHV�IORZLQJ�IURP�WKH�0,)�IRU�
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FDUGKROGHUV�� VLQFH� WKH\� FDQQRW�� E\� WKHPVHOYHV�� EH� RI� VXFK� D�
FKDUDFWHU�DV�WR�FRPSHQVDWH�IRU�WKH�GLVDGYDQWDJHV�UHVXOWLQJ�IURP�
WKRVH� IHHV� 7KH�*HQHUDO�&RXUW�ZDV� WKHUHIRUH� IXOO\� HQWLWOHG� WR�
ILQG�� LQ� SDUD� ���� RI� WKH� MXGJPHQW XQGHU� DSSHDO�� WKDW� µWKH�
>DSSHOODQWV¶@�FULWLFLVP�WKDW�LQVXIILFLHQW�DFFRXQW�ZDV�WDNHQ RI�WKH�
DGYDQWDJHV� RI� WKH� 0,)� IRU� FDUGKROGHUV� LV�� LQ� DOO� HYHQWV��
LQHIIHFWLYH¶�´

���� 7KH�FRXUW�ZHQW�RQ�WR�VWDWH�LQ�SDUD������LQ�WKH�RWKHU�SDVVDJH�UHOLHG�RQ�E\�9LVD�
LQ�WKH�SUHVHQW�DSSHDO�

³$V� UHJDUGV� WKH� DSSHOODQWV¶ DUJXPHQW� WKDW� WKH�*HQHUDO�&RXUW�
GLG�QRW�H[SODLQ�ZK\ WKH�ILUVW�WZR�FRQGLWLRQV�LQ�DUWLFOH ������(&�
FRXOG�QRW�EH�VDWLVILHG�RQ�WKH�EDVLV�RQO\�RI WKH�DGYDQWDJHV�WKH�
0,)�SURGXFH�IRU�FDUGKROGHUV�� LW� LV� VXIILFLHQW� WR� UHIHU� WR�SDUDV�
����WR ����RI�WKH�SUHVHQW�MXGJPHQW�´

���� 9LVD�VXEPLWV� WKDW�� LQ� WKDW�SDUDJUDSK�� WKH�FRXUW�FODULILHG� WKDW� WKH�DQDO\VLV� LQ�
SDUDV���������RI�LWV�MXGJPHQW��ZKLFK�KDG�EHHQ�H[SUHVVHG�E\�UHIHUHQFH�WR�WKH�ILUVW�
FRQGLWLRQ��DOVR�DSSOLHG� WR� WKH�VHFRQG�� ,Q�RXU�RSLQLRQ�� WKHUH� LV�QR�ZDUUDQW� IRU� WKDW�
LQWHUSUHWDWLRQ�RI�SDUD������7KH�FRXUW�KDG�SUHYLRXVO\�H[SODLQHG�LQ�SDUDV���������ZK\�
WKH�FKDOOHQJH�WR�WKH�*HQHUDO�&RXUW¶V�FRQFOXVLRQ�LQ�UHVSHFW�RI�WKH ILUVW�FRQGLWLRQ�ZDV�
UHMHFWHG��7KH�FRXUW�KDG�QRW�VDLG�DQ\WKLQJ�DERXW�WKH�VHFRQG�FRQGLWLRQ��7KH�ZD\�LQ�
ZKLFK� WKH� ³IDLU� VKDUH´� UHTXLUHPHQW� VKRXOG� EH� DSSOLHG� LQ� D� VLWXDWLRQ� ZKHUH� WKH�
UHVWULFWLYH�HIIHFWV�ZHUH�IHOW�RQ�RQO\�RQH�VLGH�RI�D�WZR�VLGHG�PDUNHW�KDG�QRW UHFHLYHG�
DQ\�FRQVLGHUDWLRQ��$OO�WKDW�WKH�FRXUW�VDLG�LQ�VXEVWDQFH��LQ�SDUD������ZDV�WKDW�LW�KDG�
DOUHDG\�H[SODLQHG��LQ�LWV�GLVFXVVLRQ�RI�WKH�ILUVW�FRQGLWLRQ��ZK\�WKH�ILUVW�WZR�FRQGLWLRQV�
FRXOG�QRW�EH�VDWLVILHG�RQ�WKH�EDVLV�RQO\�RI�WKH�DGYDQWDJHV�ZKLFK�WKH�0,)�SURGXFHG�
IRU�FDUGKROGHUV��$V�WKH�FRXUW�KDG�DOUHDG\�QRWHG�DW�SDUD������ZKHUH�LW�FLWHG�SDUD�����
RI�WKH�MXGJPHQW�RI�WKH�*HQHUDO�&RXUW��ZKHUH�WKH�ILUVW�FRQGLWLRQ�ZDV�QRW�VDWLVILHG��
WKHUH�ZDV�QR�QHHG�WR�H[DPLQH�WKH�RWKHU�DVSHFWV�RI�DUWLFOH�������

���� ,I�9LVD¶V�DUJXPHQW�ZHUH�FRUUHFW��WKH�&RXUW�RI�-XVWLFH�ZRXOG�HIIHFWLYHO\�KDYH�
WUHDWHG�WKH�ILUVW�DQG�VHFRQG�FRQGLWLRQV�RI�DUWLFOH�������DV�LQWHUFKDQJHDEOH��ERWK�FRXOG�
EH�VDWLVILHG�E\� WKH�VDPH�DJJUHJDWLRQ�RI� WKH�EHQHILWV�RQ�ERWK�VLGHV�RI�D� WZR�VLGHG�
PDUNHW��DQG�WKH�VHFRQG�FRQGLWLRQ�ZRXOG�DGG�QRWKLQJ�WR�WKH�ILUVW��7KH\�DUH��KRZHYHU��
HVVHQWLDOO\�GLIIHUHQW��7KH�VHFRQG�FRQGLWLRQ�DGGV�D�GLVWLQFW�UHTXLUHPHQW�RI�³IDLUQHVV´�
WR� WKH� FRQVLGHUDWLRQV� RI� HFRQRPLF� HIILFLHQF\� ZLWK� ZKLFK� WKH� ILUVW� FRQGLWLRQ� LV�
SULPDULO\� FRQFHUQHG��&RQVLGHUDWLRQ�RI� DJJUHJDWH� HIILFLHQF\�JDLQV� DFURVV�GLIIHUHQW�
PDUNHWV�PD\�ZHOO�EH�UHOHYDQW�WR�WKH�ILUVW�FRQGLWLRQ��LQ�VLWXDWLRQV�ZKHUH�UHVWULFWLYH�
PHDVXUHV� KDYH� HIIHFWV� LQ� PRUH� WKDQ� RQH� PDUNHW�� EXW� WKH\� FDQQRW� RUGLQDULO\� EH�
GHWHUPLQDWLYH�RI�WKH�TXHVWLRQ��XQGHU�WKH�VHFRQG�FRQGLWLRQ��ZKHWKHU�D�³IDLU�VKDUH´�RI�
WKRVH�JDLQV�KDV�DFFUXHG�WR�WKH�FRQVXPHUV�DIIHFWHG�E\�WKH�UHVWULFWLRQ�RI�FRPSHWLWLRQ�
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&RQFOXVLRQV�RQ�WKH�IDLU�VKDUH�LVVXH

���� ,W� IROORZV� WKDW� WKH�&RXUW� RI�$SSHDO� DUULYHG� DW� WKH� FRUUHFW� GHFLVLRQ� RQ� WKLV�
SRLQW��DOEHLW E\�UHDVRQLQJ�ZKLFK�ZDV�QRW�SUHFLVHO\�WKH�VDPH�DV�WKDW�VHW�RXW�DERYH��
:H�WKHUHIRUH�GLVPLVV�WKH�DSSHDO�RQ�LVVXH��LLL���+DYLQJ�UHDFKHG�WKDW�FOHDU�FRQFOXVLRQ��
LW�LV�XQQHFHVVDU\��DQG�ZRXOG�EH�LQDSSURSULDWH��IRU�WKLV�FRXUW�WR�PDNH�D�UHIHUHQFH�WR�
WKH�&-(8�PHUHO\ IRU�WKH�SXUSRVH�RI�REWDLQLQJ�LWV�FODULILFDWLRQ�RI�WKH�HIIHFW�RI�WKH�
VHFRQG�FRQGLWLRQ�LQ�DUWLFOH��������7)(8��,W�PD\��KRZHYHU��EH�KHOSIXO�LI��LQ�DGGLWLRQ�
WR�UHMHFWLQJ�9LVD¶V�DUJXPHQW��ZH�SURYLGH�VRPH�SRVLWLYH�JXLGDQFH��EDVHG�XSRQ�RXU�
RZQ�XQGHUVWDQGLQJ�RI�WKH�(8�PDWHULDOV��ZKLOH�UHFRJQLVLQJ�WKDW�LW�ODFNV�WKH�DXWKRULW\�
DFFRUGHG�E\�(8�ODZ�WR�D�MXGJPHQW�RI�WKH�&-(8�

���� 7KH� VHFRQG� FRQGLWLRQ� LQ� DUWLFOH� ������� DULVHV� RQO\� LI� WKH� ILUVW� FRQGLWLRQ� LV�
VDWLVILHG��,Q�RUGHU�WR�PHHW�WKH�UHTXLUHPHQWV�RI�WKH�ILUVW�FRQGLWLRQ��LQ�D�VLWXDWLRQ�ZKHUH�
WKHUH�LV�D�WZR�VLGHG�PDUNHW�DQG�WKH�UHVWULFWLYH�HIIHFWV�RI�WKH�PHDVXUH�LQ�TXHVWLRQ�DUH�
H[SHULHQFHG�E\�FRQVXPHUV�LQ�RQO\�RQH�RI�WKRVH�PDUNHWV��DQG�ZKHUH�WKH�FRQVXPHUV�
LQ� ERWK� PDUNHWV� DUH� QRW� VXEVWDQWLDOO\� WKH� VDPH�� LW� KDV� WR� EH� SURYHG� ���� WKDW� WKH�
PHDVXUH�FDXVHV�DSSUHFLDEOH�REMHFWLYH�DGYDQWDJHV�IRU�FRQVXPHUV�LQ�WKH�PDUNHW�ZKHUH�
WKH�UHVWULFWLYH�HIIHFWV�DUH�IHOW��DQG�����WKDW�WKH�REMHFWLYH�DGYDQWDJHV�FDXVHG�E\�WKH�
PHDVXUH� IRU� FRQVXPHUV� LQ� ERWK� PDUNHWV�� WDNHQ� WRJHWKHU�� FRPSHQVDWH� IRU� WKH�
GLVDGYDQWDJHV� ZKLFK� WKH� PHDVXUH� HQWDLOV� IRU� FRPSHWLWLRQ�� VHH� SDUDV� �������� RI�
0DVWHUFDUG�&-�

���� ,I� WKH� ILUVW� FRQGLWLRQ� LV� VDWLVILHG�� DQG� WKH� VHFRQG� FRQGLWLRQ� WKHQ� KDV� WR� EH�
FRQVLGHUHG��WKH�EHVW�DYDLODEOH�JXLGDQFH�IURP�WKH�&-(8�DV�WR�KRZ�LW�VKRXOG�EH�DSSOLHG�
LQ�WKH�FRQWH[W�RI�D�WZR�VLGHG�PDUNHW�LV�WKH�2SLQLRQ�RI�$GYRFDWH�*HQHUDO�0HQJR]]L�
LQ�0DVWHUFDUG�&-��WKH�PDWWHU�QRW�KDYLQJ�EHHQ�FRQVLGHUHG�E\�WKH�&RXUW�RI�-XVWLFH�LQ�
LWV�MXGJPHQW�LQ�WKDW�FDVH��RU�E\�WKH�*HQHUDO�&RXUW�LQ�0DVWHUFDUG�*&��7KH�$GYRFDWH�
*HQHUDO¶V�UHDVRQLQJ�LQ�SRLQW�����RI�KLV�2SLQLRQ�FDQ�EH�VXPPDULVHG�LQ�WKH�IROORZLQJ�
SURSRVLWLRQV�

��� 7KH�³FRQVXPHUV´�UHIHUUHG�WR�LQ�WKH�VHFRQG�FRQGLWLRQ�DUH�WKH�GLUHFW�RU�
LQGLUHFW�FRQVXPHUV�RI�WKH�JRRGV�RU�VHUYLFHV�FRYHUHG�E\�WKH�PHDVXUH��KHUH��WKH�
PHUFKDQWV�

��� 7KRVH�FRQVXPHUV�PXVW�EH�FRPSHQVDWHG�LQ�IXOO�IRU�WKH�DGYHUVH�HIIHFWV�
WKDW� WKH\� EHDU� RZLQJ� WR� WKH� UHVWULFWLRQ� RI� FRPSHWLWLRQ� UHVXOWLQJ� IURP� WKH�
PHDVXUH�

���� 7KDW�UHDVRQLQJ�LV�FRQVLVWHQW�ZLWK�WKH�*XLGHOLQHV��,W�DOVR�UHIOHFWV�WKH�ODQJXDJH�
RI�WKH�VHFRQG�FRQGLWLRQ��7KH�PHUFKDQWV�DUH�WKH�FRQVXPHUV�RI�WKH�VHUYLFHV�ZKLFK�DUH�
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VXEMHFW�WR�WKH�UHVWULFWLRQ�RI�FRPSHWLWLRQ��DQG�DUH�WKHUHIRUH�WKH�FRQVXPHUV�ZKLFK�WKH�
VHFRQG�FRQGLWLRQ�LV�SUHVXPDEO\�LQWHQGHG�WR�SURWHFW��,I�WKH�PHUFKDQWV�DUH�QRW�IXOO\�
FRPSHQVDWHG�IRU�WKH�KDUP�LQIOLFWHG�RQ�WKHP�E\�WKH�UHVWULFWLYH�PHDVXUH��LW�LV�GLIILFXOW�
WR�VHH�KRZ�WKH\�FDQ�EH�VDLG�WR�UHFHLYH�D�³IDLU´�VKDUH�RI�WKH�UHVXOWDQW�EHQHILWV��$V�WKH�
$GYRFDWH�*HQHUDO� LQGLFDWHG� DW� SRLQW�����RI�KLV�2SLQLRQ�� LW� LV� QRW� WKH�SXUSRVH�RI�
FRPSHWLWLRQ� ODZ� WR� SHUPLW� DQWL�FRPSHWLWLYH� SUDFWLFHV� WR� KDUP� FRQVXPHUV� LQ� RQH�
PDUNHW�IRU�WKH�VDNH�RI�SURYLGLQJ�EHQHILWV�WR�WKRVH�LQ�DQRWKHU�

,VVXH��LY��� 7KH�EURDG�D[H�LVVXH

���� 7KLV� LVVXH� LV�FRQFHUQHG�ZLWK� WKH�GHJUHH�RI�SUHFLVLRQ� WKDW� LV� UHTXLUHG� LQ� WKH�
TXDQWLILFDWLRQ�RI�PLWLJDWLRQ�RI�ORVV�ZKHUH�D�GHIHQGDQW�WR�D�FODLP�IRU�GDPDJHV�DULVLQJ�
RXW�RI�D�EUHDFK�RI�FRPSHWLWLRQ�ODZ�DVVHUWV�WKDW�WKH�FODLPDQW�KDV�PLWLJDWHG�LWV�ORVV�
WKURXJK�WKH�SDVVLQJ�RQ�RI�DOO�RU�SDUW�RI�DQ�RYHUFKDUJH�WR�LWV�FXVWRPHUV�

���� 0DVWHUFDUG�UDLVHV�WKLV�LVVXH��ZKLFK�UHODWHV�WR�D�SDVVDJH�LQ�WKH�MXGJPHQW�RI�WKH�
&RXUW� RI� $SSHDO� �SDUD� ����� LQ� ZKLFK� WKH� FRXUW� UHMHFWHG� WKH� VXEPLVVLRQ� WKDW� WKH�
³EURDG� D[H´� SULQFLSOH� RI� HVWDEOLVKLQJ� UHFRYHUDEOH� ORVV� ³DSSOLHV� WR� WKH� EXUGHQ� RQ�
0DVWHUFDUG�WR�HVWDEOLVK�WKH�IDFW�DQG�DPRXQW RI�SDVV�RQ�E\�6DLQVEXU\¶V´��HPSKDVLV�
DGGHG���7KH�FRXUW�FRQWLQXHG�

³7KH�EURDG�D[H�SULQFLSOH�LV�DSSOLFDEOH�ZKHUH�WKH�FODLPDQW�KDV�
VXIIHUHG�ORVV�DV�D�UHVXOW�RI�WKH�GHIHQGDQW¶V�FXOSDEOH�FRQGXFW�EXW�
WKHUH�LV�D�ODFN�RI�HYLGHQFH�DV�WR�WKH�DPRXQW�RI�VXFK�ORVV��7KHUH�
LV�QR�VFRSH�IRU�WKH�DSSOLFDWLRQ�RI�DQ\�VXFK�SULQFLSOH�ZKHUH�WKH�
EXUGHQ� OLHV� RQ� WKH� GHIHQGDQW� WR� HVWDEOLVK� D� SDVV�RQ� RI� WKH�
XQODZIXO�RYHUFKDUJH�LQ�RUGHU�WR�UHGXFH�WKH�DPRXQW�UHFRYHUDEOH�
E\�WKH�FODLPDQW�´

7KH�EURDG�D[H�LVVXH�ZKLFK�LV�VDLG�WR�DULVH�RXW�RI�WKLV�VWDWHPHQW�LV��³'LG�WKH�&RXUW�RI�
$SSHDO�ILQG��DQG�LI�VR��GLG�LW�HUU�LQ�ODZ�LQ�ILQGLQJ��WKDW�D�GHIHQGDQW�KDV�WR�SURYH�WKH�
H[DFW�DPRXQW�RI�ORVV�PLWLJDWHG�LQ�RUGHU�WR�UHGXFH�GDPDJHV"´�

���� 7KH�&RXUW�RI�$SSHDO¶V�VWDWHPHQW�LV�SDUW�RI�LWV�GLVFXVVLRQ�RI�D�JURXQG�RI�DSSHDO�
EDVHG�RQ�WKH�DVVHUWLRQ�WKDW�WKH�&$7�KDG�EHHQ�LQFRQVLVWHQW�LQ�UHMHFWLQJ�0DVWHUFDUG¶V�
FDVH� WKDW� WKH� PHUFKDQWV� KDG� PLWLJDWHG� WKHLU� ORVV� E\� SDVV�RQ� ZKLOH� PDNLQJ� DQ�
DOORZDQFH��ZKHQ� DZDUGLQJ� FRPSRXQG� LQWHUHVW�� IRU� SDVV�RQ��ZKLFK� LW� HVWLPDWHG� DW�
��� RI� WKH� FODLPHG� ORVV� �SDUDV� ���������� 0DVWHUFDUG� KDV� QRW� UHQHZHG� WKDW�
VXEPLVVLRQ�LQ�WKHVH�DSSHDOV��EXW��DV�ZH�H[SODLQ�EHORZ��WKH�GHEDWH�DURXQG�WKLV�LVVXH�
ZLGHQHG�LQ�WKH�FRXUVH RI�WKH�KHDULQJ�



3DJH���

���� 7KH�&RXUW�RI�$SSHDO¶V�VWDWHPHQW��ZKLFK�LV�WKH�VXEMHFW�PDWWHU�RI�WKLV�LVVXH��
PXVW�QRW�EH�UHDG�LQ�LVRODWLRQ��,Q�WKH�IROORZLQJ�SDUDJUDSK��SDUD������WKH�FRXUW�VWDWHG�

³2Q�WKH�RWKHU�KDQG��ZH�DFFHSW�0U�+RVNLQV¶V VXEPLVVLRQ�WKDW�LQ�
HDFK�FDVH�LW�LV�D�PDWWHU�IRU�WKH�MXGJH�WR�GHFLGH�ZKHWKHU��RQ�WKH�
HYLGHQFH�EHIRUH�KHU�RU�KLP��WKH�GHIHQGDQW�FDQ�VKRZ�WKDW�WKHUH�
LV�D�VXIILFLHQWO\�FORVH�FDXVDO�FRQQHFWLRQ�EHWZHHQ�DQ�RYHUFKDUJH�
DQG� DQ� LQFUHDVH� LQ� WKH� GLUHFW� SXUFKDVHU¶V� SULFH�� :H� VHH� QR�
UHDVRQ� ZK\� WKDW� LQFUHDVH� VKRXOG� QRW� EH� HVWDEOLVKHG� E\� D�
FRPELQDWLRQ�RI�HPSLULFDO�IDFW�DQG�HFRQRPLF�RSLQLRQ�HYLGHQFH��
,W�LV�QRW�DSSURSULDWH�IRU�XV�RQ�WKHVH�DSSHDOV�WR�EH�PRUH�VSHFLILF�
DV� WR� WKH�QDWXUH� DQG� W\SH�RI� HYLGHQFH� FDSDEOH�RI� VDWLVI\LQJ� D�
WULDO�MXGJH�WKDW�WKHUH�LV D�VXIILFLHQWO\�FORVH�FDXVDO�FRQQHFWLRQ�´

,W�LV�WKHUHIRUH�FOHDU�WKDW�WKH�&RXUW�RI�$SSHDO�ZDV�QRW�H[FOXGLQJ�DQ\�IRUP�RI�HYLGHQFH�
DV�UHOHYDQW�WR�WKH�HVWDEOLVKPHQW�RI�SDVV�RQ��EXW�ZDV�GUDZLQJ�D�GLVWLQFWLRQ�EHWZHHQ�
WKH�GHJUHH�RI�SUHFLVLRQ�LQ�TXDQWLILFDWLRQ�UHTXLUHG�RI�WKH�GHIHQGDQW�SOHDGLQJ�SDVV�RQ�
LQ�PLWLJDWLRQ� RI� ORVV� DQG WKDW�ZKLFK�ZDV� UHTXLUHG� RI� WKH� YLFWLP� RI� WKH�ZURQJ� LQ�
HVWDEOLVKLQJ�LWV�FODLP��7KH�TXHVWLRQV ZKLFK�DULVH�DUH�ZKHWKHU�WKHUH�LV�D�UHTXLUHPHQW�
LQ�(XURSHDQ�ODZ�RU�RWKHUZLVH�D�EDVLV�LQ�SULQFLSOH�IRU�WKDW�GLVWLQFWLRQ�

���� 0DVWHUFDUG¶V�VWDQFH�DW�WKH�KHDULQJ�EHIRUH�WKLV�FRXUW�ZDV�WKDW�LW�KDV�WR�SURYH�
WKDW� WKH�PHUFKDQWV�SDVVHG�RQ� VRPH�RI� WKH�RYHUFKDUJH� WR� WKHLU� FXVWRPHUV�EXW� WKDW�
KDYLQJ�GRQH�VR��WKH�TXDQWLILFDWLRQ�RI�WKH�H[WHQW�RI�WKH�SDVV�RQ�GLG�QRW�KDYH�WR�EH�
SUHFLVH�ZKHUH�VXFK�SUHFLVLRQ�FRXOG�QRW�UHDVRQDEO\�EH�DFKLHYHG��7KH�FRXUW��KDYLQJ�
UHJDUG�WR�DOO�RI�WKH�HYLGHQFH��FRXOG�DQG�VKRXOG�HVWLPDWH�WKH�H[WHQW�RI�WKH�SDVV�RQ�LQ�
RUGHU�WR�JLYH�DGHTXDWH�FRPSHQVDWLRQ�WR�WKH�FODLPDQW�DQG�DYRLG�RYHU�FRPSHQVDWLRQ��
0DVWHUFDUG�DFFHSWV�WKDW�DW�WKH�WULDO�EHIRUH�WKH�&$7�RI�6DLQVEXU\¶V�FODLP�DJDLQVW�LW��
ZKLFK� FRYHUHG� TXDQWLILFDWLRQ� DV� ZHOO� DV� OLDELOLW\� �VHH� SDUD� ��� DERYH��� LW� KDG� QRW�
VXFFHHGHG�LQ�SURYLQJ�WKDW�WKH�RYHUFKDUJH�KDG�FDXVHG�6DLQVEXU\¶V�WR�UDLVH�WKH�SULFHV�
ZKLFK�LW�FKDUJHG�LWV�FXVWRPHUV��7KH�PDWWHU�LV�FORVHG�LQ�WKDW�GLVSXWH�EXW�LW�UHPDLQV�D�
OLYH�LVVXH�LQ�UHODWLRQ�WR�RWKHU�FODLPV�

���� 7KH� VFRSH� RI� WKH� LVVXH� H[SDQGHG� DV� D� UHVXOW� RI� H[FKDQJHV�ZLWK� WKH� EHQFK�
GXULQJ�WKH�KHDULQJ�RI�WKH�DSSHDO��2Q�WKH�LQYLWDWLRQ�RI�WKH�FRXUW��0DVWHUFDUG�DQG�9LVD�
PDGH�IXUWKHU�ZULWWHQ�VXEPLVVLRQV�RQ�WKH�EXUGHQ�RI�SURRI��7KH\�DUJXH�WKDW�WKH�OHJDO�
EXUGHQ� OLHV� RQ� WKH� FODLPDQW� WR� SURYH� LWV� ORVV� LQ� WKH� IRUP� RI� ORVW� SURILWV�� WKDW� QR�
TXHVWLRQ�RI�PLWLJDWLRQ�RI�ORVV�DULVHV��DQG�WKDW�WKHUH�LV�QR�EXUGHQ�RQ�WKH�GHIHQGDQWV�
LQ�UHODWLRQ�WR�WKH�TXDQWLILFDWLRQ�RI�WKH�PHUFKDQWV¶�FODLPV�UHVXOWLQJ�IURP�WKH�SDVV�RQ�
RI�WKH�RYHUFKDUJH��$$0�DQG�6DLQVEXU\¶V�KDYH�ORGJHG�ZULWWHQ�VXEPLVVLRQV�LQ�UHSO\�



3DJH���

���� ,Q� DGGUHVVLQJ� WKH� LVVXH� DQG� WKHVH� VXEPLVVLRQV�� ZH� H[DPLQH�� ILUVW�� WKH�
UHTXLUHPHQWV�RI�(8�ODZ�LQ�UHODWLRQ�WR�WKH�FODLPV�IRU�GDPDJHV�ZKLFK�WKH�PHUFKDQWV�
DGYDQFH��VHFRQGO\���LQ�RUGHU�WR�GHWHUPLQH�ZKHWKHU�WKHUH�LV�D�TXHVWLRQ�RI�PLWLJDWLRQ�
RI� ORVV��ZKHWKHU� WKH�PHUFKDQWV�DUH�HQWLWOHG� LQ� ODZ� WR�XVH� WKH�RYHUFKDUJH�ZKLFK� LV�
LQFOXGHG�LQ�WKH�06&�DV�WKH�SULPD�IDFLH�PHDVXUH�RI�WKHLU�ORVVHV��WKLUGO\��WKH�EXUGHQ�
RI�SURRI�LQ�WKH�DVVHVVPHQW�RI�WKH�GDPDJHV�GXH�WR�WKH�FODLPDQWV��DQG��IRXUWKO\��WKH�
TXHVWLRQ�RI�WKH�GHJUHH�RI�SUHFLVLRQ�UHTXLUHG�LQ�HVWDEOLVKLQJ�WKH�OLNHO\�H[WHQW�RI�DQ\
SDVV�RQ�

7KH�UHTXLUHPHQWV�RI�(8�ODZ

���� 7KH�FODLPV�RI�WKH�PHUFKDQWV�LQ�WKHVH�DSSHDOV�DUH�IRU�GDPDJHV�IRU�ORVV�FDXVHG�
WR�WKHP�E\�WKH�WRUWLRXV�DFWV�RI�WKH�RSHUDWRUV�RI�WKH�SD\PHQW�FDUG�VFKHPHV�LQ�EUHDFK�
RI�WKHLU�VWDWXWRU\�REOLJDWLRQV�XQGHU�WKH������$FW��,W�LV�QRW�LQ�GLVSXWH��DV�ZH�GLVFXVV�
EHORZ��WKDW�WKH�IXQGDPHQWDO�SULQFLSOH�XQGHUO\LQJ�WKH�PHUFKDQWV¶�FODLPV�LV�WKDW�WKH�
GDPDJHV�WR�ZKLFK�WKH\�DUH�HQWLWOHG�DUH�FRPSHQVDWRU\��WKH�PHUFKDQWV�DUH�HQWLWOHG�WR�
EH�SODFHG��VR�IDU�DV�PRQH\�FDQ�DFKLHYH�WKDW��LQ�WKH�SRVLWLRQ�ZKLFK�WKH\�ZRXOG�KDYH�
EHHQ�LQ�EXW�IRU�WKH�WRUWLRXV�DFWV�ZKLFK�KDYH�FDXVHG�WKHP�ORVV�

���� 0RVW�RI�WKH�FDVH�ODZ�RI�WKH�&-(8��WR�ZKLFK�ERWK�WKH�&$7�DQG�WKH�&RXUW�RI�
$SSHDO�KDYH�UHIHUUHG��FRQFHUQV�FODLPV�IRU� UHVWLWXWLRQ�DULVLQJ�IURP�LOOHJDOO\� OHYLHG�
WD[HV�DQG�VLPLODU�FKDUJHV�VXFK�DV�RFFXUUHG�LQ�WKH�FODVVLF�FDVH�RI�$PPLQLVWUD]LRQH�
GHOOH�)LQDQ]H�GHOOR�6WDWR�Y�6DQ�*LRUJLR 6S$ �&DVH���������>����@�(&5�������,Q�
WKRVH�FDVHV��WKH�&-(8 UHFRJQLVHG�WKH�ULJKW�RI�WKH�GHIHQGDQW�WR�PHHW�WKH�FODLP�IRU�
UHVWLWXWLRQ�ZLWK�WKH�GHIHQFH�RI�SDVV�RQ�VR�WKDW�WKH�FODLPDQW�ZRXOG�QRW�EH�XQMXVWO\�
HQULFKHG��7KH�&-(8 DQDO\VHG WKH�GHIHQFH�DV�DQ�H[FHSWLRQ�WR�WKH�SULQFLSOH�WKDW�WD[HV�
LQFRPSDWLEOH� ZLWK� (8� ODZ� PXVW� EH� UHLPEXUVHG�� 6RFLpWp� &RPDWHE� Y� 'LUHFWHXU�
*pQpUDOH� GHV�'RXDQHV� HW� 'URLWV� ,QGLUHFWV �-RLQHG� &DVHV &������� WR� &���������
>����@�(&5�,������>����@�67&������ SDUD�����7KH�&-(8 KDV�OLPLWHG�WKH�VFRSH�RI�
WKDW�GHIHQFH��LW�UHTXLUHV�WKDW�WKH�GHIHQFH�EH�LQWHUSUHWHG�VWULFWO\�EHFDXVH�LW�RSHUDWHV�DV�
D�UHVWULFWLRQ�XSRQ�WKH�(8�ULJKW�WR�UHSD\PHQW�RI�WKH�XQODZIXOO\�OHYLHG�WD[HV��7KHUH�
FDQ�EH�QR�SUHVXPSWLRQ�WKDW�WKH�XQODZIXO�FKDUJHV�KDYH�EHHQ�SDVVHG�RQ��:KHWKHU�WKHUH�
KDV EHHQ�D�SDVV�RQ�LV�D�TXHVWLRQ�RI�IDFW�WR�EH�HVWDEOLVKHG�RQ�HYLGHQFH�DGGXFHG�EHIRUH�
WKH�QDWLRQDO�FRXUW��6RFLpWp�&RPDWHE �DERYH��SDUD�����:HEHU¶V�:LQH�:RUOG�+DQGHOV�
*PE+�Y�$EJDEHQEHUXIXQJVNRPPLVVLRQ�:LHQ��&DVH�&���������>����@�$OO�(5��(&��
�����>����@�(&5�,��������>����@���&0/5����SDUDV��������7KH�GLUHFW�SDVV�RQ�RI�D�
ZURQJO\�OHYLHG�WD[�LV�WKH�VROH�H[FHSWLRQ�WR�WKH�ULJKW�RI�UHLPEXUVHPHQW��/DG\�	�.LG�
$�6�Y�6NDWWHPLQLVWHULHW� �&DVH�&��������� >����@�$OO�(5��(&������� >����@�(&5�,�
������>����@���&0/5�����SDUDV ���DQG ����,Q�WKDW�FDVH��WKH�&RXUW�RI�-XVWLFH�UHMHFWHG�
DQ� DUJXPHQW� WKDW� WKH� WD[SD\HU� ZRXOG� EH� XQMXVWO\� HQULFKHG� E\� UHSD\PHQW� RI� DQ�
XQODZIXO� OHY\� EHFDXVH� WKH� WD[SD\HU� ZRXOG� KDYH� EHQHILWHG� IURP� WKH� FRQFRPLWDQW�
DEROLWLRQ� RI� RWKHU� OHYLHV� FKDUJHG� RQ� D� GLIIHUHQW� EDVLV�� 7KH� EHQHILW� RI� WKH� VDYLQJ�
DULVLQJ� IURP� WKH� DEROLWLRQ� RI� WKH� RWKHU� OHYLHV� FRXOG� QRW� EH� UHJDUGHG� DV� XQMXVW�
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HQULFKPHQW�LQ�(8�ODZ�DQG�FRXOG�QRW�EH�VHW�RII�DJDLQVW�WKH�EXUGHQ�RI�WKH�XQODZIXO�
OHY\��SDUD����

���� 1R� FKDOOHQJH� LV� RU� FDQ� EH�PDGH� LQ� UHODWLRQ� WR� WKRVH� MXGJPHQWV��%XW� WKHVH�
DSSHDOV�DUH�QRW�FRQFHUQHG�ZLWK� WKH�(8�UXOHV�RQ� WKH� UHLPEXUVHPHQW�RI�XQODZIXOO\�
OHYLHG�FKDUJHV��7KH\�DUH�FRQFHUQHG�ZLWK�FODLPV�IRU�GDPDJHV�IRU�ORVVHV�LQFXUUHG�DV�
D� UHVXOW� RI�EUHDFKHV�RI� FRPSHWLWLRQ� ODZ�� ,W� LV�QHFHVVDU\� WR� FRQVLGHU�ZKDW�(8� ODZ�
UHTXLUHV�LQ�UHODWLRQ�WR�VXFK�FODLPV�

���� 7KH�&-(8 UHFRJQLVHV�WKDW�WKH�DELOLW\�RI�SHUVRQV��ZKR�KDYH�VXIIHUHG�ORVV�E\�
WKH�DQWL�FRPSHWLWLYH�SUDFWLFHV�RI�RWKHUV��WR�REWDLQ�GDPDJHV�LQ�WKH�FRXUWV�RI�PHPEHU�
VWDWHV�E\�WKH�DSSOLFDWLRQ�RI�WKH�UXOHV�RI�QDWLRQDO�ODZ PDNHV�DQ�LPSRUWDQW�FRQWULEXWLRQ�
WR�WKH�PDLQWHQDQFH�RI�HIIHFWLYH�FRPSHWLWLRQ�LQ�WKH�(8��&RXUDJH�/WG�Y�&UHKDQ��&DVH�
&���������>����@�4%������SDUDV�������

���� ,Q� SDUD� ��� RI� WKDW� MXGJPHQW� WKH� &RXUW� RI� -XVWLFH� VHWV� RXW� WKH� HVVHQWLDO�
UHTXLUHPHQWV�ZKLFK�DUH�WR�JRYHUQ�DFWLRQV�LQ�QDWLRQDO�FRXUWV�IRU�GDPDJHV�IRU�EUHDFK�
RI�(8�FRPSHWLWLRQ�ODZ��,W�VWDWHV�

³>,@Q�WKH�DEVHQFH�RI�&RPPXQLW\�UXOHV�JRYHUQLQJ�WKH�PDWWHU��LW�
LV� IRU� WKH� GRPHVWLF� OHJDO� V\VWHP� RI� HDFK� PHPEHU� VWDWH� WR�
GHVLJQDWH�WKH�FRXUWV�DQG�WULEXQDOV�KDYLQJ�MXULVGLFWLRQ�DQG�WR�OD\�
GRZQ� WKH� GHWDLOHG� SURFHGXUDO� UXOHV� JRYHUQLQJ� DFWLRQV� IRU�
VDIHJXDUGLQJ� ULJKWV� ZKLFK� LQGLYLGXDOV� GHULYH� GLUHFWO\� IURP�
&RPPXQLW\� ODZ�� SURYLGHG� WKDW� VXFK� UXOHV� DUH� QRW� OHVV�
IDYRXUDEOH� WKDQ� WKRVH� JRYHUQLQJ� VLPLODU� GRPHVWLF� DFWLRQV�
�SULQFLSOH� RI� HTXLYDOHQFH�� DQG� WKDW� WKH\� GR� QRW� UHQGHU�
SUDFWLFDOO\� LPSRVVLEOH�RU� H[FHVVLYHO\�GLIILFXOW� WKH� H[HUFLVH�RI�
ULJKWV� FRQIHUUHG� E\� &RPPXQLW\� ODZ� �SULQFLSOH� RI�
HIIHFWLYHQHVV��� VHH� 3DOPLVDQL� Y� ,VWLWXWR� 1D]LRQDOH� GHOOD�
3UHYLGHQ]D�6RFLDOH��&DVH�&���������>����@�(&5�,�������������
SDUD����´

���� ,Q�SDUD����RI�LWV�MXGJPHQW��WKH�&RXUW�RI�-XVWLFH�FRQILUPHG�WKDW�&RPPXQLW\�
ODZ�GRHV�QRW�SUHYHQW�QDWLRQDO�FRXUWV�IURP�WDNLQJ�VWHSV�WR�HQVXUH�WKDW�WKH�SURWHFWLRQ�
RI�ULJKWV�JXDUDQWHHG�E\�(8�ODZ�GRHV�QRW�HQWDLO�WKH�XQMXVW�HQULFKPHQW�RI�WKRVH�ZKR�
HQMR\�WKHP��,W�UHIHUV�LQ�VXSSRUW�RI�WKLV�SULQFLSOH�WR��DPRQJ�RWKHUV��+DQV�-XVW�,�6�Y�
'DQLVK�0LQLVWU\�IRU )LVFDO�$IIDLUV �&DVH��������>����@�(&5�����������SDUD�����+DQV�
-XVW LV�D�FDVH�DERXW�WKH�XQODZIXO�LPSRVLWLRQ�RI�H[FLVH�OHYLHV�RQ�LPSRUWV��DQG�LQ�SDUD�
���RI�WKDW�FDVH�WKH�&RXUW�RI�-XVWLFH�VWDWHG�
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³7KHUH� LV� QRWKLQJ� WKHUHIRUH�� IURP� WKH� SRLQW� RI� YLHZ� RI�
&RPPXQLW\�ODZ��WR�SUHYHQW�QDWLRQDO�FRXUWV�IURP�WDNLQJ�DFFRXQW�
LQ�DFFRUGDQFH�ZLWK�WKHLU�QDWLRQDO�ODZ�RI�WKH�IDFW�WKDW�LW�KDV�EHHQ
SRVVLEOH� IRU� FKDUJHV� XQGXO\� OHYLHG� WR� EH� LQFRUSRUDWHG� LQ� WKH�
SULFHV�RI�WKH�XQGHUWDNLQJ�OLDEOH�IRU�WKH�FKDUJH�DQG�WR�EH�SDVVHG�
RQ�WR�WKH�SXUFKDVHUV�´

,Q�RXU�YLHZ�WKH�UHIHUHQFH�LQ�&RXUDJH�/WG WR�WKDW�SDUDJUDSK�LQ�WKH�+DQV�-XVW MXGJPHQW�
LV� D� UHFRJQLWLRQ� RI� WKH� SRVVLELOLW\� DQG� UHOHYDQFH� RI� SDVV�RQ�� ,W� LV� QRW� DQ� REOLTXH�
LQFRUSRUDWLRQ� RI� DQ\� RWKHU� UXOHV� FRQFHUQLQJ� WKH� ULJKW� RI� D� WD[SD\HU� WR� REWDLQ�
UHVWLWXWLRQ�RI�WD[HV�OHYLHG�LQ�EUHDFK�RI�(8�ODZ��ZKLFK�LV�D�FODLP�ZLWK�D�GLIIHUHQW�OHJDO�
EDVLV�

���� ,Q� UHODWLRQ� WR� FODLPV� XQGHU� QDWLRQDO� ODZ� IRU� GDPDJHV� IRU� EUHDFK� RI� WKH�
VWDWXWRU\�UXOHV�RI�FRPSHWLWLRQ�ODZ��WKH�UHTXLUHPHQWV�RI�(8�ODZ�DUH�WKDW�D�PHPEHU�
VWDWH�FDQ�OD\�GRZQ�SURFHGXUDO�UXOHV�JRYHUQLQJ�DFWLRQV�ZKLFK�VDIHJXDUG�VXFK�ULJKWV�
GHULYHG� IURP� (8� ODZ�� SURYLGHG� WKDW� WKH� UXOHV� FRPSO\� ZLWK� WKH� SULQFLSOH� RI�
HTXLYDOHQFH�DQG� WKH�SULQFLSOH�RI�HIIHFWLYHQHVV��&RXUDJH�/WG �DERYH��SDUDV��������
:H�DUH�QRW�FRQFHUQHG�RQ�WKHVH�DSSHDOV�ZLWK�WKH�SULQFLSOH�RI�HTXLYDOHQFH��7KH�RQO\�
FRQVWUDLQW� RQ� QDWLRQDO� ODZ� DW� WKH� UHOHYDQW� WLPH� WKHUHIRUH� ZDV� WKH� SULQFLSOH� RI�
HIIHFWLYHQHVV�ZKLFK�UHTXLUHV�WKDW�WKH�UXOHV�RI�GRPHVWLF�ODZ�GR�QRW�PDNH�LW�SUDFWLFDOO\�
LPSRVVLEOH�RU� H[FHVVLYHO\�GLIILFXOW� WR� H[HUFLVH� ULJKWV�JXDUDQWHHG�E\�(8� ODZ��7KH�
FRXUW�PXVW� WKHUHIRUH�JLYH� HIIHFW� WR� WKH� UXOHV�RI�(QJOLVK� ODZ�JRYHUQLQJ�FODLPV� IRU�
GDPDJHV� IRU�EUHDFK�RI�VWDWXWRU\�GXW\�XQOHVV� WKRVH� UXOHV�ZHUH� WR�FRQIOLFW�ZLWK� WKH�
SULQFLSOH�RI�HIIHFWLYHQHVV�

���� ,W�LV�WKHUHIRUH�D�TXHVWLRQ�RI�IDFW�LQ�HDFK�FDVH��ZKLFK�WKH�QDWLRQDO�FRXUW�PXVW�
UHVROYH�RQ�WKH�HYLGHQFH�DGGXFHG�EHIRUH�LW��ZKHWKHU�DQ�RYHUFKDUJH�UHVXOWLQJ�IURP�D�
EUHDFK�RI�FRPSHWLWLRQ�ODZ�KDV�FDXVHG�WKH�FODLPDQW�WR�VXIIHU�ORVV�RU�ZKHWKHU�DOO�RU�
SDUW� RI� WKH� RYHUFKDUJH� KDV� EHHQ� SDVVHG� RQ� E\� WKH� FODLPDQW� WR� LWV� FXVWRPHUV� RU�
RWKHUZLVH�PLWLJDWHG�� 7KH� SULQFLSOH� RI� HIIHFWLYHQHVV� DSSOLHV� WR� WKH� SURFHGXUDO� DQG�
HYLGHQWLDO� UXOHV� E\� ZKLFK� WKH� FRXUW� GHWHUPLQHV� ZKHWKHU� DQG� WR� ZKDW� H[WHQW� WKH�
FODLPDQW�KDV�VXIIHUHG�ORVV�

���� 2Q���0DUFK�������WKH�8QLWHG�.LQJGRP�LPSOHPHQWHG�3DUOLDPHQW�DQG�&RXQFLO
'LUHFWLYH����������(8�RI����1RYHPEHU����� RQ�FHUWDLQ�UXOHV�JRYHUQLQJ�DFWLRQV�IRU�
GDPDJHV�XQGHU�QDWLRQDO�ODZ�IRU�LQIULQJHPHQWV�RI�WKH�FRPSHWLWLRQ�ODZ�SURYLVLRQV�RI�
WKH�PHPEHU�VWDWHV�DQG�RI�WKH�(XURSHDQ�8QLRQ��2-������/�����S��� �³WKH�'DPDJHV�
'LUHFWLYH´�� E\� EULQJLQJ� LQWR� HIIHFW� 6FKHGXOH� �$� WR� WKH� �����$FW �DV� LQVHUWHG� E\�
6FKHGXOH���WR�WKH�&ODLPV�LQ�UHVSHFW�RI�/RVV�RU�'DPDJH�DULVLQJ�IURP�&RPSHWLWLRQ�
,QIULQJHPHQWV� �&RPSHWLWLRQ� $FW� ����� DQG� 2WKHU� (QDFWPHQWV� �$PHQGPHQW���
5HJXODWLRQV� ����� �6,� ������������ ZKLFK� LQ� SDUDJUDSK ������ LPSRVHV� RQ� WKH�
GHIHQGDQW� WKH� EXUGHQ� RI� SURYLQJ� WKDW� WKH� FODLPDQW� KDV� SDVVHG� RQ� DQ� RYHUFKDUJH�
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UHVXOWLQJ� IURP� DQ� LQIULQJHPHQW� RI� FRPSHWLWLRQ� ODZ�� DQG� WKH� H[WHQW� WR� ZKLFK� WKH�
FODLPDQW� GLG� VR�� %XW� ZH� DUH� QRW� FRQFHUQHG� ZLWK� WKLV� SURYLVLRQ� EHFDXVH� WKH�
VXEVWDQWLYH�SURYLVLRQV�RI�WKH�'DPDJHV�'LUHFWLYH�DUH�QRW�UHWURVSHFWLYH�DQG�WKH�RWKHU�
SURYLVLRQV�GR�QRW�DSSO\�WR�FDVHV�RI�ZKLFK�D�FRXUW�ZDV�VHLVHG�EHIRUH����'HFHPEHU�
������DUWLFOH�����7KH�PHUFKDQWV�LQ�WKHVH�DSSHDOV�HDFK�LVVXHG�WKHLU�FODLPV�EHIRUH�WKDW�
GDWH�

���� 7KH� 'DPDJHV� 'LUHFWLYH� GRHV� QRW� JRYHUQ� WKHVH� FODLPV�� 1RQHWKHOHVV�� WKH�
'DPDJHV�'LUHFWLYH�FDVWV�VRPH�OLJKW�RQ�WKH�SUH�H[LVWLQJ�UHTXLUHPHQWV�RI�(8�ODZ��DV�
UHFLWDO� ��� VWDWHV� WKDW� LW� UHDIILUPV� WKH� DFTXLV� FRPPXQDXWDLUH� DV� WR� WKH� ULJKW� WR�
FRPSHQVDWLRQ�IRU�KDUP�FDXVHG�E\�EUHDFK�RI�(8�FRPSHWLWLRQ�ODZ��:H�UHWXUQ�WR�WKLV�
ZKHQ�ZH� GLVFXVV� WKH� GHJUHH� RI� SUHFLVLRQ� UHTXLUHG� RI� WKH� GHIHQGDQW�� )XUWKHU�� WKH�
'DPDJHV�'LUHFWLYH�KDV�WDNHQ�(8�FRPSHWLWLRQ�ODZ�LQ�D�UDGLFDOO\�GLIIHUHQW�GLUHFWLRQ�
IURP�WKH�IHGHUDO�ODZ�RI�WKH�8QLWHG�6WDWHV�LQ LWV�DSSURDFK�WR�SDVV�RQ��,W�OHDYHV�LW�WR�
WKH� (QJOLVK� FRXUWV� WR� DSSO\� WKH� QRUPDO� UXOHV� RI� (QJOLVK� ODZ� RQ� PLWLJDWLRQ� RI�
GDPDJHV��LQFOXGLQJ�WKH�HIIHFW�RI�SDVV�RQ�

7KH�QDWXUH�RI�WKH�FODLPV

���� 7KH�PHUFKDQWV¶�FODLPV�DUH�IRU�WKH�DGGHG�FRVWV�ZKLFK�WKH\�KDYH�LQFXUUHG DV�D�
UHVXOW�RI�WKH�06&��ZKLFK�WKH�DFTXLULQJ�EDQNV�KDYH�FKDUJHG�WKHP��EHLQJ�ODUJHU�WKDQ�
LW�ZRXOG� KDYH� EHHQ� LI� WKHUH� KDG� EHHQ� QR� EUHDFK� RI� FRPSHWLWLRQ� ODZ�� 6DLQVEXU\¶V�
FODLPV� GDPDJHV�PHDVXUHG� E\� WKH� GLIIHUHQFH� EHWZHHQ� WKH� VXPV�ZKLFK� LW� SDLG� WKH�
DFTXLUHUV�WKURXJK�WKH�06&�DQG�WKH�VXPV�ZKLFK�LW�ZRXOG�KDYH�SDLG�LI�WKH�DFTXLUHUV¶�
PDUNHW�KDG�QRW�EHHQ�GLVWRUWHG�E\�WKH�0,)��6LPLODUO\��$$0¶V�SULQFLSDO�SOHDGHG�FDVH�
LV� WKDW� WKH\� DUH� HQWLWOHG� WR� UHFRYHU� WKH� EDVLF� DPRXQWV� E\� ZKLFK� WKH\� KDYH� EHHQ�
XQODZIXOO\� RYHUFKDUJHG� ZLWK� DQ� DOWHUQDWLYH� FDVH� WKDW� LQ� VR� IDU� DV� WKH� XQODZIXO�
RYHUFKDUJHV�KDYH�EHHQ�SDVVHG�RQ�LQ�WKHLU�VHOOLQJ�SULFHV�WR�WKHLU�FXVWRPHUV��WKH\�KDYH�
VXIIHUHG� D� ORVV� RI� SURILW� RQ� WKH� VDOHV� RI� WKH� JRRGV� FRQFHUQHG� WKURXJK� D� UHGXFHG�
YROXPH�RI�VDOHV�

���� ,Q�HDFK�FDVH�WKH�PHUFKDQWV¶�SULPDU\�FODLP�RI�GDPDJHV�LV�IRU�WKH�SHFXQLDU\�
ORVV�ZKLFK�KDV�UHVXOWHG�GLUHFWO\�IURP�WKH�EUHDFK�RI�FRPSHWLWLRQ�ODZ�E\�WKH�RSHUDWRUV�
RI� WKH� VFKHPHV�� 7KDW� GLUHFW� ORVV� LV� SULPD� IDFLH� PHDVXUHG� E\� WKH� H[WHQW� RI� WKH�
RYHUFKDUJH�LQ�WKH�06&�

���� ,W�LV�WULWH�ODZ WKDW��DV�D�JHQHUDO�SULQFLSOH��WKH�GDPDJHV�WR�EH�DZDUGHG�IRU�ORVV�
FDXVHG�E\�WRUW�DUH�FRPSHQVDWRU\��7KH�FODLPDQW�LV�HQWLWOHG�WR�EH�SODFHG�LQ�WKH�SRVLWLRQ�
LW�ZRXOG�KDYH�EHHQ�LQ�LI�WKH�WRUW�KDG�QRW�EHHQ�FRPPLWWHG��$�FODVVLF�VWDWHPHQW�RI�WKLV�
SULQFLSOH� LV� WKDW RI�/RUG�%ODFNEXUQ� LQ�/LYLQJVWRQH�Y�5DZ\DUGV�&RDO�&R� ���������
$SS�&DV������������������5��+/���� ��
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³,�GR�QRW�WKLQN�WKHUH�LV�DQ\�GLIIHUHQFH�RI�RSLQLRQ�DV�WR�LWV�EHLQJ�
D�JHQHUDO�UXOH�WKDW��ZKHUH�DQ\�LQMXU\�LV�WR�EH�FRPSHQVDWHG�E\�
GDPDJHV�� LQ� VHWWOLQJ� WKH� VXP� RI� PRQH\� WR� EH� JLYHQ� IRU�
UHSDUDWLRQ�RI�GDPDJHV�\RX�VKRXOG�DV�QHDUO\�DV�SRVVLEOH�JHW�DW�
WKDW� VXP� RI� PRQH\� ZKLFK� ZLOO� SXW� WKH� SDUW\� ZKR� KDV� EHHQ�
LQMXUHG��RU�ZKR�KDV�VXIIHUHG��LQ�WKH�VDPH�SRVLWLRQ�DV�KH�ZRXOG�
KDYH�EHHQ�LQ�LI�KH�KDG�QRW�VXVWDLQHG�WKH�ZURQJ�IRU�ZKLFK�KH�LV�
QRZ�JHWWLQJ�KLV�FRPSHQVDWLRQ�RU�UHSDUDWLRQ�´

6HH DOVR�:DWVRQ��/DLGODZ��	�&R�/WG�Y�3RWW��&DVVHOV�	�:LOOLDPVRQ �����6&��+/��
�������SHU�/RUG�6KDZ�RI�'XQIHUPOLQH��ZKR�VSRNH�RI�WKH�SULQFLSOH�RI�³UHVWRUDWLRQ´��
2QH�6WHS��6XSSRUW��/WG Y�0RUULV�*DUQHU >����@�8.6&�����>����@�$&����� SDUDV�
������SHU�/RUG�5HHG�

���� ,Q�WKH�8QLWHG�6WDWHV��FRQFHUQV�DERXW�WKH�FRPSOH[LW\��XQFHUWDLQW\�DQG�FRVW�RI�
FDOFXODWLQJ�WKH�H[LVWHQFH�DQG�HIIHFWV�RI�SDVV�RQ�LQ�IHGHUDO�DQWL�WUXVW�OLWLJDWLRQ�KDYH�
FDXVHG�WKH�86�6XSUHPH�&RXUW�WR�H[FOXGH�D�GHIHQFH�RI�SDVV�RQ�XQGHU�IHGHUDO�ODZ�DQG�
WR�DOORZ�WKH�FODLPDQW�WR�XVH�WKH�DPRXQW�RI�WKH�RYHUFKDUJH�DV�WKH�EDVLV�RI�LWV�FODLP�LQ�
D�WUHEOH�GDPDJH�VXLW��+DQRYHU�6KRH ,QF Y�8QLWHG�6KRH�0DFKLQHU\�&RUSQ ����86�
��������������������SHU�:KLWH�-�

���� %\�FRQWUDVW��LQ�WKH�8QLWHG�.LQJGRP�WKHUH�LV��DV�LV�ZHOO�NQRZQ��QR�HQWLWOHPHQW�
WR� WUHEOH� GDPDJHV�� 1RU� LV� WKHUH� DQ\� H[FOXVLRQ� RI� SDVV�RQ� DV� DQ� HOHPHQW� LQ� WKH�
FDOFXODWLRQ�RI�GDPDJHV� DQG� WKH�QRUPDO� UXOH�RI� FRPSHQVDWRU\�GDPDJHV� DSSOLHV� WR�
FODLPV�IRU�GDPDJHV�IRU�EUHDFK�RI VWDWXWRU\�GXW\��'HYHQLVK�1XWULWLRQ�/WG�Y�6DQRIL�
$YHQWLV�6$ >����@�(:&$�&LY�������>����@�&K�����������SDUD�����SHU�/RQJPRUH�
/-��SS����������SDUD�����SHU�7XFNH\�/-��(PHUDOG�6XSSOLHV�/WG�Y�%ULWLVK�$LUZD\V�
SOF >����@�(:+&������&K���>����@�&K�����SDUDV����DQG����SHU�6LU�$QGUHZ�0RUULWW�
&��:�+�1HZVRQ�+ROGLQJ�/WG�Y�,0,�SOF�>����@�(:&$�&LY�������>����@�%XV�/5������
SDUD����SHU�$UGHQ�/-��,Q�WKLV�UHVSHFW��(QJOLVK�ODZ�DQG�6FRWV�ODZ�DUH�FRQVLVWHQW�ZLWK�
(8� ODZ� ZKLFK� QRZ� UHTXLUHV� PHPEHU� VWDWHV� WR� HQVXUH� WKDW� WKHUH� LV� D� SDVV�RQ�
³GHIHQFH´��DUWLFOHV�������DQG����DQG�UHFLWDO����RI�WKH�'DPDJHV�'LUHFWLYH��,Q�WKH�OHJDO�
V\VWHPV� RI� WKH� 8QLWHG� .LQJGRP� SDVV�RQ� LV� DQ� HOHPHQW� LQ� WKH� TXDQWLILFDWLRQ� RI�
GDPDJHV�UDWKHU�WKDQ�D�GHIHQFH�LQ�D�VWULFW�VHQVH��%XW�VR�ORQJ�DV�WKH�8.¶V�FRPSHWLWLRQ�
UXOHV� UHPDLQ� DOLJQHG� WR� WKRVH�RI� WKH�(8�� WKH�SDVV�RQ�RI� DQ�RYHUFKDUJH� UHPDLQV� D�
UHOHYDQW�IDFWRU�LQ�WKH�DVVHVVPHQW�RI�GDPDJHV�

���� 7KHUH�DUH�VRXQG�UHDVRQV�IRU�WDNLQJ�DFFRXQW�RI�SDVV�RQ�LQ�WKH�FDOFXODWLRQ�RI�
GDPDJHV�IRU�EUHDFK�RI�FRPSHWLWLRQ�ODZ��1RW�RQO\�LV�LW�UHTXLUHG�E\�WKH�FRPSHQVDWRU\�
SULQFLSOH�EXW�DOVR� WKHUH�DUH�FDVHV�ZKHUH� WKHUH� LV�D�QHHG� WR�DYRLG�GRXEOH� UHFRYHU\�
WKURXJK� FODLPV� LQ� UHVSHFW� RI� WKH� VDPH� RYHUFKDUJH� E\� D� GLUHFW� SXUFKDVHU� DQG� E\�
VXEVHTXHQW�SXUFKDVHUV� LQ� D� FKDLQ�� WR�ZKRP�DQ�RYHUFKDUJH�KDV�EHHQ�SDVVHG�RQ� LQ�
ZKROH�RU�LQ�SDUW�
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���� 7KH�TXHVWLRQ�WKHQ�DULVHV�DV�WR�ZKHWKHU�WKH�PHUFKDQWV�DUH�HQWLWOHG�WR�FODLP�DV�
WKH�SULPD�IDFLH�PHDVXUH�RI�WKHLU�ORVV�WKH�RYHUFKDUJH�LQ�WKH�06&�ZKLFK�UHVXOWV�IURP�
WKH�0,)��7KH�PHUFKDQWV�VD\�WKDW�WKH\�DUH�VR�HQWLWOHG�EHFDXVH�WKH\�KDYH�KDG�WR�SD\�
RXW�PRUH�WKDQ�WKH\�ZRXOG�KDYH�EXW�IRU�WKH�DQWL�FRPSHWLWLYH�SUDFWLFHV�RI�WKH�VFKHPHV�
DQG�VR�KDYH�VXIIHUHG�SHFXQLDU\�ORVV��2Q�WKH�RWKHU�KDQG��9LVD�LQ�LWV�VXSSOHPHQWDU\�
ZULWWHQ�VXEPLVVLRQV�VXEPLWV�WKDW�WKHLU�FODLPV�DUH�IRU�SXUH�HFRQRPLF�ORVV�DQG�PXVW�
EH�FODLPV�IRU�WKH�ORVV�RI�WKH�SURILW�ZKLFK�WKH\�ZRXOG�KDYH�HQMR\HG�EXW�IRU�WKH�DOOHJHG�
ZURQJIXO�DFW�RI�WKH�GHIHQGDQWV�

���� :H�DUH�VDWLVILHG�WKDW�WKH�PHUFKDQWV�DUH�FRUUHFW�LQ�WKHLU�VXEPLVVLRQV�WKDW�WKH\�
DUH� HQWLWOHG� WR� SOHDG� DV� WKH� SULPD� IDFLH�PHDVXUH� RI� WKHLU� ORVV� WKH� SHFXQLDU\� ORVV�
PHDVXUHG�E\�WKH�RYHUFKDUJH�LQ�WKH�06&�DQG�WKDW�WKH\�GR�QRW�KDYH�WR�SOHDG�DQG�SURYH�
D�FRQVHTXHQWLDO�ORVV�RI�SURILW��7KHUH�DUH�PDQ\�FLUFXPVWDQFHV��ZKLFK�DUH�QRW�FRQILQHG�
WR�GDPDJH� WR�SURSHUW\�� LQ�ZKLFK� WKH� ODZ�DOORZV� WKH� UHFRYHU\�RI�GDPDJHV�ZLWKRXW�
UHJDUG�WR�WKH�FODLPDQW¶V�SURILWDELOLW\�

���� ,I� D� FODLPDQW� VXIIHUV�GDPDJH� WR�SURSHUW\�� VXFK�DV� D�YHKLFOH�RU� D� VKLS�� DV� D�
UHVXOW�RI�WKH�WRUWLRXV�DFWLRQV�RI�D�GHIHQGDQW��LW�FDQ�FODLP�DV�GDPDJHV�WKH�GLPLQXWLRQ�
LQ� YDOXH� RI� WKH� GDPDJHG� SURSHUW\�� XVXDOO\�PHDVXUHG� E\� WKH� FRVW� RI� UHSDLULQJ� WKH�
SURSHUW\��DQG�FRQVHTXHQWLDO�ORVV��VXFK�DV�WKH�ORVV�RI�XVH�RI�WKH�SURSHUW\�ZKLOH�LW�ZDV�
EHLQJ�UHSDLUHG��ZLWKRXW�KDYLQJ�WR�VKRZ�WKDW�WKDW�H[SHQGLWXUH�GLPLQLVKHG LWV�RYHUDOO�
SURILWDELOLW\��6HH��IRU�H[DPSOH��&ROHV�Y�+HWKHUWRQ >����@�(:&$�&LY�������>����@�
��:/5������7KH�/RQGRQ�&RUSQ >����@�3�����7KH�:RUOG�%HDXW\�>����@�3�����

���� ,Q�D�FODLP�IRU�FRQWUDFWXDO�GDPDJHV�UHVXOWLQJ�IURP�WKH�IDLOXUH�RI�D�VXSSOLHU�WR�
GHOLYHU�JRRGV�WR�D�SXUFKDVHU��WKH�SULPD�IDFLH�PHDVXUH�RI�GDPDJHV�LV�WKH�GLIIHUHQFH�
EHWZHHQ�WKH�PDUNHW�YDOXH�RI�WKRVH�JRRGV�DQG�WKH�FRQWUDFW�SULFH�ZKLFK�WKH�SXUFKDVHU�
ZRXOG�KDYH�KDG� WR�SD\��*DUQDF�*UDLQ�&R�,QF�Y�+�0�)�)DXUH�	�)DLUFORXJK�/WG�
>����@�$&������������SHU�/RUG�3HDUVRQ�

���� :KHUH� FKDUWHUHUV� RI� D� YHVVHO� UHGHOLYHUHG� WKH� YHVVHO� WZR� \HDUV� EHIRUH� WKH�
FRQWUDFWXDO�GDWH�RQ�ZKLFK� WKH� FKDUWHUSDUW\� HQGHG�� WKH� FRXUW� DFFHSWHG� WKH�RZQHU¶V�
FODLP�IRU�ORVV�RI�SURILWV�IURP�WKDW�FKDUWHUSDUW\�GXULQJ�WKH�UHPDLQLQJ�WZR�\HDUV�RI�WKH�
FKDUWHUSDUW\�ZLWKRXW�KDYLQJ�UHJDUG�WR�WKH�RYHUDOO�SURILWDELOLW\�RI�WKH�FODLPDQW��)XOWRQ�
6KLSSLQJ�,QF�RI�3DQDPD�Y�*OREDOLD�%XVLQHVV�7UDYHO�6$8��IRUPHUO\�7UDYHOSODQ�6$8��
RI�6SDLQ�>����@�8.6&�����>����@���:/5������

���� 7KH�HIIHFW�RI�WKH�EUHDFK�RQ�WKH�RYHUDOO�SURILWDELOLW\�RI�WKH�FODLPDQW�LQ�HDFK�
FDVH�ZDV�QRW�WKH�UHOHYDQW�PHDVXUH�RI�GDPDJHV�
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���� 6LPLODUO\��LI�D�FODLPDQW�LQFXUV�H[SHQGLWXUH�LQ�UHSODFLQJ�LWHPV�ZKLFK�D�VXSSOLHU�
KDG�IDLOHG�WR�GHOLYHU��LW�LV�HQWLWOHG�WR�GDPDJHV�ZLWKRXW�KDYLQJ�WR�VKRZ�WKDW�WKH�EUHDFK�
RI�FRQWUDFW�DGYHUVHO\�DIIHFWHG�LWV�RYHUDOO�SURILWDELOLW\��$Q�LOOXVWUDWLRQ�RI�WKLV�LV�WKH�
MXGJPHQW�RI�/HJJDWW�-�LQ�7KDL�$LUZD\V�,QWHUQDWLRQDO�3XEOLF�&R�/WG�Y�.,�+ROGLQJV�
&R� /WG >����@� (:+&� ����� �&RPP��� >����@� �� $OO� (5� �&RPP�� ����� 7KH� FDVH�
FRQFHUQHG�D�FODLP�IRU�GDPDJHV�UHVXOWLQJ�IURP�WKH�GHIHQGDQW¶V��.RLWR¶V��EUHDFK�RI�
FRQWUDFW�WKURXJK�WKH�ODWH�GHOLYHU\�DQG�IDLOXUH�WR�GHOLYHU�DLUFUDIW�VHDWV�WR�7KDL�$LUZD\V�
IRU�XVH�LQ�QHZ�DLUFUDIW�ZKLFK�WKH\�KDG�SXUFKDVHG��7KDL�$LUZD\V��IDFLQJ�D�VKRUWDJH�
RI� DLUFUDIW� WR� SHUIRUP� LWV� SODQQHG� VHUYLFHV�� OHDVHG� WKUHH� DLUFUDIW� RQ� VKRUW�WHUP�
RSHUDWLQJ�OHDVHV�WR�FRYHU�WKH�JDS�LQ�FDSDFLW\�DQG�RUGHUHG�UHSODFHPHQW�VHDWV�IRU�LWV�
QHZ�DLUFUDIW�IURP�DQRWKHU�VXSSOLHU��,W�FODLPHG�DV�GDPDJHV�WKH�FRVWV�ZKLFK�LW�LQFXUUHG�
LQ� PLWLJDWLQJ� LWV� ORVV� DQG� LWV� SULQFLSDO� FODLP� ZDV� IRU� WKH� FRVW� RI� OHDVLQJ� WKH�
UHSODFHPHQW�DLUFUDIW��/HJJDWW�-�KHOG�WKDW�7KDL�$LUZD\V�ZDV�HQWLWOHG�WR�UHFRYHU�DPRQJ�
RWKHU�WKLQJV��WKH�FRVWV�RI�OHDVLQJ�WKH�UHSODFHPHQW�DLUFUDIW�IRU�WZR�\HDUV��7KDL�$LUZD\V�
GLG�QRW�DWWHPSW�WR�EDVH�LWV�FODLP�RQ�DQ�HVWLPDWH�RI�D�QHW�ORVV�RI�SURILWV�PHDVXUHG�E\�
WKH� GLIIHUHQWLDO� EHWZHHQ� ZKDW� LWV� RYHUDOO� SURILWV� ZRXOG� KDYH� EHHQ� LI� .RLWR� KDG�
SHUIRUPHG�LWV�FRQWUDFWXDO�REOLJDWLRQV�DQG�WKH�SURILWV�ZKLFK�7KDL�$LUZD\V�DFWXDOO\�
PDGH�GXULQJ�WKH�SHULRG�RI�WKH�OHDVHV�RI�WKH�UHSODFHPHQW�DLUFUDIW��+DYLQJ�UHJDUG�WR�
WKH� FRPSOH[LW\�RI� WKH� DUUDQJHPHQWV�E\�ZKLFK� WKH� DLUOLQH� VRXJKW� WR�PD[LPLVH� WKH�
HIILFLHQF\� RI� WKH� XVH� RI� LWV� DLUFUDIW�� WKDW� FDOFXODWLRQ ZRXOG� KDYH� EHHQ� H[WUHPHO\�
FRPSOH[�

���� ,Q�WKH�SUHVHQW�DSSHDOV��WKH�PHUFKDQWV�E\�SD\LQJ�WKH�RYHUFKDUJH�LQ�WKH�06&�
WR�WKH�DFTXLUHUV�KDYH�ORVW�IXQGV�ZKLFK�WKH\�FRXOG�KDYH�XVHG�IRU�VHYHUDO�SXUSRVHV��$V�
VRSKLVWLFDWHG�UHWDLOHUV��ZKLFK�REWDLQ�WKHLU�VXSSOLHV�IURP�PDQ\�VXSSOLHUV�DQG�VHOO�D�
ZLGH�UDQJH�RI�JRRGV�WR�PDQ\�FXVWRPHUV��WKH\�FDQ�UHVSRQG�WR�WKH�LPSRVLWLRQ�RI�D�FRVW�
LQ�D�QXPEHU�RI�ZD\V��DV�WKH�&$7�SRLQWHG�RXW�LQ�SDUDV�����DQG�����RI�LWV�MXGJPHQW��
7KHUH�DUH�IRXU�SULQFLSDO�RSWLRQV���L��D�PHUFKDQW�FDQ�GR�QRWKLQJ�LQ�UHVSRQVH�WR�WKH�
LQFUHDVHG� FRVW� DQG� WKHUHE\� VXIIHU� D� FRUUHVSRQGLQJ� UHGXFWLRQ� RI� SURILWV� RU� DQ�
HQKDQFHG� ORVV�� RU� �LL�� WKH� PHUFKDQW� FDQ� UHVSRQG� E\� UHGXFLQJ� GLVFUHWLRQDU\�
H[SHQGLWXUH�RQ�LWV�EXVLQHVV�VXFK�DV�E\�UHGXFLQJ�LWV�PDUNHWLQJ�DQG�DGYHUWLVLQJ�EXGJHW�
RU�UHVWULFWLQJ�LWV�FDSLWDO�H[SHQGLWXUH��RU��LLL��WKH�PHUFKDQW�FDQ�VHHN�WR�UHGXFH�LWV�FRVWV�
E\�QHJRWLDWLRQ�ZLWK�LWV�PDQ\�VXSSOLHUV��RU��LY��WKH�PHUFKDQW�FDQ�SDVV�RQ�WKH�FRVWV�E\�
LQFUHDVLQJ�WKH�SULFHV�ZKLFK�LW�FKDUJHV�LWV�FXVWRPHUV��:KLFK�RSWLRQ�RU�FRPELQDWLRQ�
RI�RSWLRQV�D�PHUFKDQW�ZLOO�DGRSW�ZLOO�GHSHQG�RQ�WKH�PDUNHWV�LQ�ZKLFK�LW�RSHUDWHV�DQG�
LWV�UHVSRQVH�PD\�EH�LQIOXHQFHG�E\�ZKHWKHU�WKH�FRVW�ZDV�RQH�WR�ZKLFK�LW�DORQH�ZDV�
VXEMHFWHG�RU�ZDV�RQH�ZKLFK�ZDV�VKDUHG�E\�LWV�FRPSHWLWRUV��,I�WKH�PHUFKDQW�ZHUH�WR�
DGRSW�RQO\�RSWLRQ��L��RU��LL��RU�D�FRPELQDWLRQ�RI�WKHP��LWV�ORVV�ZRXOG�EH�PHDVXUHG�E\�
WKH�IXQGV�ZKLFK�LW�SDLG�RXW�RQ�WKH�RYHUFKDUJH�EHFDXVH�LW�ZRXOG�KDYH�EHHQ�GHSULYHG�
RI�WKRVH�IXQGV�IRU�XVH�LQ�LWV�EXVLQHVV��2SWLRQ��LLL��PLJKW�UHGXFH�WKH�PHUFKDQW¶V�ORVV��
2SWLRQ��LY��DOVR�ZRXOG�UHGXFH�WKH�PHUFKDQW¶V�ORVV�H[FHSW�WR�WKH�H[WHQW�WKDW�LW�KDG�D�
³YROXPH�HIIHFW´��LI�KLJKHU�SULFHV�ZHUH�WR�UHGXFH�WKH�YROXPH�RI�LWV�VDOHV�DQG�WKHUHE\�
KDYH�DQ�HIIHFW�RQ�WKH�PHUFKDQW¶V�SURILWV�
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���� ,Q�RXU�YLHZ�WKH�PHUFKDQWV�DUH�HQWLWOHG�WR�FODLP�WKH�RYHUFKDUJH�RQ�WKH�06&�
DV� WKH� SULPD� IDFLH�PHDVXUH� RI� WKHLU� ORVV��%XW� LI� WKHUH� LV� HYLGHQFH� WKDW� WKH\� KDYH�
DGRSWHG� HLWKHU� RSWLRQ� �LLL�� RU� �LY�� RU� D� FRPELQDWLRQ� RI� ERWK� WR� DQ\� H[WHQW�� WKH�
FRPSHQVDWRU\�SULQFLSOH�PDQGDWHV�WKH�FRXUW�WR�WDNH�DFFRXQW�RI�WKHLU�HIIHFW�DQG�WKHUH�
ZLOO�EH�D�TXHVWLRQ�RI�PLWLJDWLRQ�RI�ORVV��WR�ZKLFK�ZH�QRZ�WXUQ�

0LWLJDWLRQ�DQG�WKH�EXUGHQ�RI�SURRI

���� 9LVD�DQG�0DVWHUFDUG�VXEPLW�WKDW�WKH�EXUGHQ�LV�RQ�D�FODLPDQW�WR�SURYH�LWV�ORVV�
WDNLQJ�DFFRXQW�RI�DQ\�SDVV�RQ��9LVD�SUHVHQWV� WKH�PHUFKDQWV¶�FODLPV�DV FODLPV�IRU�
ORVV�RI�SURILWV��2Q�WKLV�SUHVHQWDWLRQ��WKH�FODLP�IRU�WKH�RYHUFKDUJH�LQFRUSRUDWHG�LQ�WKH�
06&�LV�D�SRRU�VXUURJDWH�IRU�ORVV�RI�SURILWV�DQG�PXVW�EH�UHGXFHG�E\�DQ\�SDVV�RQ�LI�LW�
LV�WR�FRPSO\�ZLWK�WKH�FRPSHQVDWRU\�SULQFLSOH��6DLQVEXU\¶V�DQG�$$0�RQ�WKH�RWKHU�
KDQG�VXEPLW�WKDW��DV�WKH\�KDYH�VWDWHG�D�SULPD�IDFLH�FDVH�RI�WKHLU�ORVV��LW�IDOOV�WR�WKH�
GHIHQGDQWV� WR� DVVHUW� DQG� SURYH� WKDW� WKH� PHUFKDQWV� KDYH� PLWLJDWHG� WKHLU� ORVV� E\�
SDVVLQJ�RQ�WKH�UHOHYDQW�FRVWV�LQ�WKH�SULFHV�ZKLFK�WKH\�FKDUJHG�WKHLU�FXVWRPHUV�

���� 7KHUH�DUH�WZR�UHDVRQV�ZK\�WKH�PHUFKDQWV�DUH�FRUUHFW�LQ�WKHLU�VXEPLVVLRQ�WKDW�
WKH\�GR�QRW�KDYH�WKH�OHJDO�EXUGHQ�RI�SURYLQJ�WKHLU�ORVV�RI�RYHUDOO�SURILWV�FDXVHG�E\�
WKH�RYHUFKDUJH�

���� )LUVW��LI�WKH�ODZ�ZHUH�WR�UHTXLUH�D�FODLPDQW��ZKLFK�LV�D�FRPSOH[�WUDGLQJ�HQWLW\��
WR�SURYH�WKH�HIIHFW�RQ�LWV�RYHUDOO�SURILWV�RI�D�SDUWLFXODU�RYHUFKDUJH��WKH�FODLPDQW�PLJKW�
IDFH� DQ� LQVXUPRXQWDEOH�EXUGHQ� LQ� HVWDEOLVKLQJ� LWV� FODLP��:HUH� WKHUH� WR�EH� VXFK�D�
GRPHVWLF�UXOH��LW�ZRXOG�YHU\�SUREDEO\�RIIHQG�WKH�SULQFLSOH�RI�HIIHFWLYHQHVV��,W�LV�WKH�
GXW\�RI�WKH�FRXUW�WR�JLYH�IXOO�HIIHFW�WR�WKH�SURYLVLRQV�RI�DUWLFOH�����E\�HQDEOLQJ�WKH�
FODLPDQW�WR�REWDLQ�GDPDJHV�IRU�WKH�ORVV�ZKLFK�KDV�EHHQ�FDXVHG�E\�DQWL�FRPSHWLWLYH�
FRQGXFW�

���� 6HFRQGO\��DQ�H[FOXVLYH�IRFXV�RQ�WKH�FODLPDQW¶V�SURILWV�ZRXOG�UHVXOW�LQ�LW�EHLQJ�
XQGHUFRPSHQVDWHG�LI�WKH�RYHUFKDUJH�KDG�FDXVHG�LW�WR�IRUJR�GLVFUHWLRQDU\�H[SHQGLWXUH�
WR�GHYHORS�LWV�EXVLQHVV�ZKLFK�GLG�QRW�SURPSWO\�HQKDQFH�LWV�SURILWV��LH�RSWLRQ��LL��LQ�
SDUD���� DERYH��

���� :H�DUH�DOVR�VDWLVILHG�WKDW�WKH�PHUFKDQWV�DUH�FRUUHFW�LQ�WKHLU�DVVHUWLRQ�WKDW�WKHUH�
LV� D� OHJDO� EXUGHQ� RQ� WKH� GHIHQGDQWV� WR� SOHDG� DQG� SURYH� WKDW� WKH�PHUFKDQWV� KDYH�
PLWLJDWHG�WKHLU�ORVV��6HH�IRU�H[DPSOH��³7KH�:RUOG�%HDXW\´� ��� SHU�/RUG�'HQQLQJ�
05��209�3HWURP�6$�Y�*OHQFRUH�,QWHUQDWLRQDO�$* >����@�(:&$�&LY������>����@�
��/OR\G¶V�5HS������SDUD����SHU�&KULVWRSKHU�&ODUNH�/-��7KH�VWDWHPHQW�RI�WKH�&RXUW�
RI�$SSHDO�LQ�SDUD�����RI�LWV�MXGJPHQW�LQ�WKH�SUHVHQW�FDVH�LV�DQ�DFFXUDWH�VWDWHPHQW�RI�
(QJOLVK�ODZ�
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³:KHWKHU�RU�QRW�WKH�XQODZIXO�FKDUJH�KDV�EHHQ�SDVVHG�RQ�LV�D�
TXHVWLRQ� RI� IDFW� WKH� EXUGHQ� RI� SURYLQJ� ZKLFK� OLHV� RQ� WKH�
GHIHQGDQW�«�ZKR�DVVHUWV�LW�´

%XW�LQ�WKH�FRQWH[W�RI�WKHVH�DSSHDOV��DV�ZH�GLVFXVV�EHORZ��WKH�VLJQLILFDQFH�RI�WKH�OHJDO�
EXUGHQ�VKRXOG�QRW�EH�RYHUVWDWHG�

���� ,Q�VRPH�FDVHV�RI�PLWLJDWLRQ��WKH�FRXUW�LV�FRQFHUQHG�ZLWK�DGGLWLRQDO�EHQHILWV�
ZKLFK�D�FODLPDQW�KDV�JDLQHG�IURP�WKH�PLWLJDWLRQ�DFWLRQ�ZKLFK�LW�KDV�WDNHQ��,Q�VXFK�
D�FDVH��LW�LV�IRU�WKH�GHIHQGDQW�WR�VKRZ�WKDW�WKH�EHQHILWV�VKRXOG�EH�VHW�RII�DJDLQVW�WKH�
SULPD�IDFLH�FODLP�RI�ORVV��)RU�H[DPSOH��LQ�7KDL�$LUZD\V �DERYH��LW�IHOO�WR�.RLWR�WR�
SURYH� WKDW� WKH� QHW� EHQHILWV� WKDW� WKH� DLUOLQH� UHFHLYHG� DV� D� UHVXOW� RI� OHDVLQJ� WKH�
UHSODFHPHQW�DLUFUDIW�GXULQJ� WKH� UHOHYDQW�SHULRG�RIIVHW� WKH� ORVVHV�ZKLFK� LW� VXIIHUHG�
IURP�WKH�GHOD\HG�HQWU\�LQWR�VHUYLFH�RI�WKH�DLUFUDIW�IRU�ZKLFK�.RLWR�IDLOHG�WR�VXSSO\�
WKH�VHDWV��6XFK�FDVHV�UDLVH�GHOLFDWH�TXHVWLRQV�DV�WR�ZKHWKHU�D�EHQHILW�LV�VXIILFLHQWO\�
FDXVDOO\�FRQQHFWHG�ZLWK�WKH�EUHDFK�RI�FRQWUDFW�RU��LQ�WRUW��WKH�ZURQJ�RU�ZKHWKHU�WKH�
EHQHILW�ZDV�WKH�UHVXOW�RI�DQ�LQGHSHQGHQW�FRPPHUFLDO�GHFLVLRQ�E\�WKH�FODLPDQW�

���� ,Q�)XOWRQ�6KLSSLQJ�DW�SDUD�����/RUG�&ODUNH�RI�6WRQH�FXP�(ERQ\�H[SODLQHG�
WKDW�WKHUH�PXVW�EH�D�VXIILFLHQWO\�FORVH�OLQN�EHWZHHQ�WKH�EHQHILW�DQG�WKH�ORVV�FDXVHG�
E\�WKH�ZURQJGRHU��³7KH�UHOHYDQW�OLQN�LV�FDXVDWLRQ��7KH�EHQHILW�WR�EH�EURXJKW�LQWR�
DFFRXQW�PXVW� KDYH� EHHQ� FDXVHG� HLWKHU� E\� WKH� EUHDFK� RI� WKH� FKDUWHUSDUW\� RU� E\� D�
VXFFHVVIXO�DFW�RI�PLWLJDWLRQ´��,Q�WKDW�FDVH��E\�VHOOLQJ�WKH�YHVVHO�DIWHU�WKH�FKDUWHUSDUW\�
KDG� EHHQ� SUHPDWXUHO\� WHUPLQDWHG� WKH� RZQHUV� DYRLGHG� D� VXEVWDQWLDO� FDSLWDO� ORVV�
RFFDVLRQHG�E\� WKH�FROODSVH� LQ� WKH�PDUNHW� IRU� VXFK�YHVVHOV� IROORZLQJ� WKH� ILQDQFLDO�
FULVLV� LQ� ������ :KLOH� WKH� SUHPDWXUH� WHUPLQDWLRQ� RI� WKH� FKDUWHUSDUW\� LQ� )XOWRQ�
6KLSSLQJ ZDV�WKH�RFFDVLRQ�IRU�WKH�RZQHUV¶�GHFLVLRQ�WR�VHOO�WKH�YHVVHO��WKH�FRXUW�KHOG�
WKDW� WKDW� GHFLVLRQ�ZDV� QRW� QHFHVVLWDWHG� E\� WKH� WHUPLQDWLRQ� EXW�ZDV� D� FRPPHUFLDO�
GHFLVLRQ�RI�WKH�RZQHUV�DW�WKHLU�RZQ�ULVN�

���� ,Q�RWKHU�FDVHV��WKH�FRXUW�PD\�EH�FRQFHUQHG�ZLWK�D�IDLOXUH�RI�D�FODLPDQW�WR�DFW�
UHDVRQDEO\�LQ�LWV�UHVSRQVH�WR�LWV�ORVV��$V�/HJJDWW�-�VWDWHG�LQ�7KDL�$LUZD\V DW�SDUD����
TXRWLQJ�IURP�DQ�DUWLFOH�E\�$�'\VRQ�DQG�$�.UDPHU��³7KHUH�LV�1R�µ%UHDFK�'DWH�5XOH¶��
0LWLJDWLRQ��'LIIHUHQFH�LQ�9DOXH�DQG�'DWH�RI�$VVHVVPHQW´������������/45�����������
³GDPDJHV�DUH�DVVHVVHG�DV�LI�WKH�FODLPDQW�DFWHG�UHDVRQDEO\��LI�LQ�IDFW�LW�GLG�QRW�DFW�
UHDVRQDEO\´��7KXV��IRU�H[DPSOH�LQ�*ROGHQ�6WUDLW�&RUSQ�Y�1LSSRQ�<XVHQ�.XELVKLND�
.DLVKD��³7KH�*ROGHQ�9LFWRU\´��>����@�8.+/�����>����@���$&������/RUG�%LQJKDP�
RI�&RUQKLOO�VWDWHG��DW�SDUD�����

³$Q� LQMXUHG� SDUW\� VXFK� DV� WKH� RZQHUV� PD\� QRW�� JHQHUDOO\�
VSHDNLQJ�� UHFRYHU� GDPDJHV� DJDLQVW� D� UHSXGLDWRU� VXFK� DV� WKH�
FKDUWHUHUV�IRU�ORVV�ZKLFK�KH�FRXOG�UHDVRQDEO\�KDYH�DYRLGHG�E\�
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WDNLQJ�UHDVRQDEOH�FRPPHUFLDO�VWHSV�WR�PLWLJDWH�KLV�ORVV��7KXV�
ZKHUH��DV�KHUH��WKHUH�LV�DQ�DYDLODEOH�PDUNHW�IRU�WKH�FKDUWHULQJ�
RI� YHVVHOV�� WKH� LQMXUHG� SDUW\¶V� ORVV� ZLOO� EH� FDOFXODWHG� RQ� WKH�
DVVXPSWLRQ� WKDW� KH� KDV�� RQ� RU� ZLWKLQ� D� UHDVRQDEOH� WLPH� RI�
DFFHSWLQJ� WKH� UHSXGLDWLRQ�� WDNHQ�UHDVRQDEOH�FRPPHUFLDO�VWHSV�
WR� REWDLQ� DOWHUQDWLYH� HPSOR\PHQW� IRU� WKH� YHVVHO� IRU� WKH� EHVW�
FRQVLGHUDWLRQ�UHDVRQDEO\�REWDLQDEOH�´

���� :H�DUH�QRW�FRQFHUQHG�LQ�WKHVH�DSSHDOV�ZLWK�DGGLWLRQDO�EHQHILWV�UHVXOWLQJ�IURP�
D�YLFWLP¶V�UHVSRQVH�WR�D�ZURQJ�ZKLFK�ZDV�DQ�LQGHSHQGHQW�FRPPHUFLDO�GHFLVLRQ�RU�
ZLWK�DQ\�DOOHJDWLRQ�RI�D�IDLOXUH�WR�WDNH�UHDVRQDEOH�FRPPHUFLDO�VWHSV�LQ�UHVSRQVH�WR�D�
ORVV�� 7KH� LVVXH� RI�PLWLJDWLRQ�ZKLFK� DULVHV� LV�ZKHWKHU� LQ� IDFW� WKH�PHUFKDQWV� KDYH�
DYRLGHG�DOO�RU�SDUW�RI�WKHLU�ORVVHV��,Q�WKH�FODVVLF�FDVH�RI�%ULWLVK�:HVWLQJKRXVH�(OHFWULF�
DQG�0DQXIDFWXULQJ� &R� /WG� Y� 8QGHUJURXQG� (OHFWULF� 5DLOZD\V� &R� RI� /RQGRQ� /WG
>����@�$&������DW�����9LVFRXQW�+DOGDQH�GHVFULEHG�WKH�SULQFLSOH�WKDW�WKH�FODLPDQW�
FDQQRW�UHFRYHU�IRU�DYRLGHG�ORVV�LQ�WKHVH�WHUPV�

³>:@KHQ�LQ�WKH�FRXUVH�RI�KLV�EXVLQHVV�>WKH�FODLPDQW@�KDV�WDNHQ�
DFWLRQ� DULVLQJ� RXW� RI� WKH� WUDQVDFWLRQ� ZKLFK� DFWLRQ� KDV�
GLPLQLVKHG�KLV�ORVV��WKH�HIIHFW�LQ�DFWXDO�GLPLQXWLRQ�RI�WKH�ORVV�
KH� KDV� VXIIHUHG� PD\� EH� WDNHQ� LQWR� DFFRXQW� «´� �(PSKDVLV�
DGGHG�

+HUH�DOVR�D�TXHVWLRQ�RI�OHJDO�RU�SUR[LPDWH�FDXVDWLRQ�DULVHV�DV�WKH�XQGHUOLQHG�ZRUGV�
VKRZ��%XW�WKH�TXHVWLRQ�RI�OHJDO�FDXVDWLRQ�LV�VWUDLJKWIRUZDUG�LQ�WKH�FRQWH[W�RI�D UHWDLO�
EXVLQHVV� LQ�ZKLFK� WKH�PHUFKDQW� VHHNV� WR� UHFRYHU� LWV� FRVWV� LQ� LWV� DQQXDO� RU� RWKHU�
UHJXODU�EXGJHWLQJ��7KH�UHOHYDQW�TXHVWLRQ�LV�D�IDFWXDO�TXHVWLRQ��KDV�WKH�FODLPDQW�LQ�
WKH�FRXUVH�RI�LWV�EXVLQHVV�UHFRYHUHG�IURP�RWKHUV�WKH�FRVWV�RI�WKH�06&��LQFOXGLQJ�WKH�
RYHUFKDUJH�FRQWDLQHG�WKHUHLQ"�7KH�PHUFKDQWV��KDYLQJ�DFWHG�UHDVRQDEO\��DUH�HQWLWOHG�
WR�UHFRYHU�WKHLU�IDFWXDO�ORVV��,I�WKH�FRXUW�ZHUH�WR�FRQFOXGH�RQ�WKH�HYLGHQFH�WKDW�WKH�
PHUFKDQW�KDG�E\�UHGXFLQJ�WKH�FRVW�RI�LWV�VXSSOLHV�RU�E\�WKH�SDVV�RQ�RI�WKH�FRVW�WR�LWV�
FXVWRPHUV��RSWLRQV��LLL��DQG��LY��LQ�SDUD���� DERYH��WUDQVIHUUHG�DOO�RU�SDUW�RI�LWV�ORVV�
WR�RWKHUV��LWV�WUXH�ORVV�ZRXOG�QRW�EH�WKH�SULPD�IDFLH�PHDVXUH�RI�WKH�RYHUFKDUJH�EXW�D�
OHVVHU�VXP�

���� 7KH� OHJDO�EXUGHQ� OLHV�RQ� WKH�RSHUDWRUV�RI� WKH�VFKHPHV� WR�HVWDEOLVK� WKDW� WKH�
PHUFKDQWV�KDYH�UHFRYHUHG�WKH�FRVWV�LQFXUUHG�LQ�WKH�06&��%XW�RQFH�WKH�GHIHQGDQWV�
KDYH�UDLVHG�WKH�LVVXH�RI�PLWLJDWLRQ��LQ�WKH�IRUP�RI�SDVV�RQ��WKHUH�LV�D�KHDY\�HYLGHQWLDO�
EXUGHQ�RQ� WKH�PHUFKDQWV� WR�SURYLGH� HYLGHQFH� DV� WR�KRZ� WKH\�KDYH�GHDOW�ZLWK� WKH
UHFRYHU\�RI�WKHLU�FRVWV�LQ�WKHLU�EXVLQHVV��0RVW�RI�WKH�UHOHYDQW�LQIRUPDWLRQ�DERXW�ZKDW�
D�PHUFKDQW�DFWXDOO\�KDV�GRQH�WR�FRYHU�LWV�FRVWV��LQFOXGLQJ�WKH�FRVW�RI�WKH�06&��ZLOO�
EH� H[FOXVLYHO\� LQ� WKH� KDQGV� RI� WKH�PHUFKDQW� LWVHOI�� 7KH�PHUFKDQW�PXVW� WKHUHIRUH�
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SURGXFH�WKDW�HYLGHQFH�LQ�RUGHU�WR�IRUHVWDOO�DGYHUVH�LQIHUHQFHV�EHLQJ�WDNHQ�DJDLQVW�LW�
E\�WKH�FRXUW�ZKLFK�VHHNV�WR�DSSO\�WKH�FRPSHQVDWRU\�SULQFLSOH�

7KH�GHJUHH�RI�SUHFLVLRQ�UHTXLUHG�LQ�HVWDEOLVKLQJ�WKH�H[WHQW�RI�SDVV�RQ�RI�DQ�
RYHUFKDUJH

���� 7KH�FRXUW�LQ�DSSO\LQJ�WKH�FRPSHQVDWRU\�SULQFLSOH�LV�FKDUJHG�ZLWK�DYRLGLQJ�
XQGHU�FRPSHQVDWLRQ� DQG� DOVR� RYHU�FRPSHQVDWLRQ�� -XVWLFH� LV� QRW� DFKLHYHG� LI� D�
FODLPDQW�UHFHLYHV�OHVV�RU�PRUH�WKDQ�LWV�DFWXDO�ORVV��%XW�LQ�DSSO\LQJ�WKH�SULQFLSOH�WKH�
FRXUW� PXVW� DOVR� KDYH� UHJDUG� WR� DQRWKHU� SULQFLSOH�� HQVKULQHG� LQ� WKH� RYHUULGLQJ�
REMHFWLYH�RI�WKH�&LYLO�3URFHGXUH�5XOHV��WKDW�OHJDO�GLVSXWHV�VKRXOG�EH�GHDOW�ZLWK�DW�D�
SURSRUWLRQDWH� FRVW�� 7KH� FRXUW� DQG� WKH� SDUWLHV�PD\� KDYH� WR� IRUJR� SUHFLVLRQ�� HYHQ�
ZKHUH�LW�LV�SRVVLEOH��LI�WKH�FRVW�RI�DFKLHYLQJ�WKDW�SUHFLVLRQ�LV�GLVSURSRUWLRQDWH��DQG�
UHO\�RQ�HVWLPDWHV��7KH�FRPPRQ�ODZ�WDNHV�D�SUDJPDWLF�YLHZ�RI�WKH�GHJUHH�RI�FHUWDLQW\�
ZLWK�ZKLFK�GDPDJHV�PXVW�EH�SOHDGHG�DQG�SURYHG��'HYHQLVK�1XWULWLRQ�/WG�Y�6DQRIL�
$YHQWLV�6$ >����@�(:+&�������&K���>����@�&K�����������SDUD����SHU�/HZLVRQ�-�

���� ,Q�/LYLQJVWRQH Y�5DZ\DUGV�&RDO�&R �DERYH��/RUG�%ODFNEXUQ�LQ�VSHDNLQJ�RI�
JHWWLQJ� ³DV� QHDUO\� DV� SRVVLEOH´� WR� WKH� VXP� ZKLFK� ZRXOG� UHVWRUH� WKH� FODLPDQW��
UHFRJQLVHG� WKDW� WKH� FRXUW¶V� WDVN� LQ� DFKLHYLQJ� UHSDUDWLRQ� LV� QRW� DOZD\V� SUHFLVH��
6LPLODUO\� /RUG�6KDZ�LQ�:DWVRQ�/DLGODZ 	�&R�/WG �DERYH��DW����WR�����VSRNH�RI�
UHVWRUDWLRQ�E\�ZD\�RI�FRPSHQVDWLRQ�EHLQJ�³DFFRPSOLVKHG�WR�D�ODUJH�H[WHQW�E\�WKH�
H[HUFLVH�RI�D�VRXQG�LPDJLQDWLRQ�DQG�WKH�SUDFWLFH�RI�WKH�EURDG�D[H´�DQG�RI�WKH�DWWHPSW�
RI�MXVWLFH�³WR�JHW�EDFN�WR�WKH�VWDWXV�TXR�DQWH�LQ�IDFW��RU�WR�UHDFK�LPDJLQDWLYHO\��E\�WKH�
SURFHVV�RI�FRPSHQVDWLRQ��D�UHVXOW�LQ�ZKLFK�WKH�VDPH�SULQFLSOH�LV�IROORZHG´��:KHQ�
WKH�FRXUW�GHDOV�ZLWK�FODLPV�IRU�SHUVRQDO�LQMXU\��ORVV�RI�OLIH�RU�ORVV�RI�UHSXWDWLRQ��LW�
KDV�WR�SXW�D�PRQHWDU\�YDOXH�RQ�WKLQJV�WKDW�FDQQRW�EH�YDOXHG�SUHFLVHO\��%XW�WKH�WDVN�
RI� YDOXLQJ� FODLPV� IRU� SXUHO\� PRQHWDU\� ORVVHV� PD\� DOVR� ODFN� SUHFLVLRQ� LI� WKH�
FRPSHQVDWRU\� SULQFLSOH� LV� WR� EH� KRQRXUHG�� SDUWLFXODUO\�ZKHQ� RQH� LV� GHDOLQJ�ZLWK�
FRPSOH[� WUDGLQJ� HQWLWLHV� VXFK� DV� WKH�PHUFKDQWV� LQ� WKHVH� DSSHDOV��:H� VHH� WKLV� IRU�
H[DPSOH�LQ�$$0¶V�DOWHUQDWLYH�FDVH�ZKLFK�VHHNV�WR�DVVHVV�WKH�ORVV�RI�SURILW�FDXVHG�
E\�WKH�YROXPH�HIIHFW�ZKHUH�WKH�RYHUFKDUJH�ZDV�SDVVHG�RQ�WR�WKHLU�FXVWRPHUV�LQ�WKH�
IRUP�RI�KLJKHU�SULFHV��6XFK�D�FODLP�LV�OLNHO\�WR�GHSHQG�LQ�FRQVLGHUDEOH�PHDVXUH�RQ�
HFRQRPLF�RSLQLRQ�HYLGHQFH�DQG�LQYROYH�LPSUHFLVH�HVWLPDWHV�

���� :H�VHH�QR�UHDVRQ�LQ�SULQFLSOH�ZK\��LQ�DVVHVVLQJ�FRPSHQVDWRU\�GDPDJHV��WKHUH�
VKRXOG�EH�D�UHTXLUHPHQW�RI�JUHDWHU�SUHFLVLRQ�LQ�WKH�TXDQWLILFDWLRQ�RI�WKH�DPRXQW�RI�
DQ�RYHUFKDUJH�ZKLFK�KDV�EHHQ�SDVVHG�RQ�WR�VXSSOLHUV�RU�FXVWRPHUV�EHFDXVH�WKHUH�LV�
D�OHJDO�EXUGHQ RQ�WKH�GHIHQGDQWV�LQ�UHODWLRQ�WR�PLWLJDWLRQ�RI�ORVV��7KH�FRQWUDU\�YLHZ�
DSSHDUV�WR�KDYH�EHHQ�EDVHG�RQ�DQ�DSSOLFDWLRQ�RI��D��WKH�&-(8�MXULVSUXGHQFH�UHODWLQJ�
WR�D�GHIHQFH�WR�FODLPV�IRU�UHVWLWXWLRQ��WKDW�WKHUH�VKRXOG�EH�DQ�LGHQWLILDEOH�LQFUHDVH�LQ�
D� UHWDLO�SULFH�GLUHFWO\�DWWULEXWDEOH� WR� WKH�XQODZIXO�FKDUJH�DQG��E�� WKH� UHTXLUHPHQW��
GLVFXVVHG�LQ�)XOWRQ�6KLSSLQJ��RI�D�FORVH�FDXVDWLYH�OLQN�EHWZHHQ�D�ZURQJ�DQG�D�EHQHILW�
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ZKLFK�WKH�YLFWLP�REWDLQV�DV�D�FRQVHTXHQFH�RI�WKH�ZURQJ��VHH�WKH�MXGJPHQW�RI�WKH�
&RXUW�RI�$SSHDO�DW�SDUDV������������������

���� $V� ZH� KDYH� VDLG�� WKH� UHOHYDQW� UHTXLUHPHQW� RI� (8� ODZ� LV� WKH� SULQFLSOH� RI�
HIIHFWLYHQHVV��7KH�DVVHVVPHQW�RI�GDPDJHV�EDVHG�RQ�WKH�FRPSHQVDWRU\�SULQFLSOH�GRHV�
QRW�RIIHQG� WKH�SULQFLSOH�RI� HIIHFWLYHQHVV�SURYLGHG� WKDW� WKH� FRXUW� GRHV�QRW� UHTXLUH�
XQUHDVRQDEOH�SUHFLVLRQ�IURP�WKH�FODLPDQW��2Q�WKH�FRQWUDU\��WKH�'DPDJHV�'LUHFWLYH�
LV� EDVHG� RQ� WKH� FRPSHQVDWRU\� SULQFLSOH�� 7KH� (XURSHDQ� &RPPLVVLRQ� KDV� LVVXHG�
³*XLGHOLQHV�IRU�QDWLRQDO�FRXUWV�RQ�KRZ�WR�HVWLPDWH�WKH�VKDUH�RI�RYHUFKDUJH�ZKLFK�
ZDV�SDVVHG�RQ�WR�WKH LQGLUHFW�SXUFKDVHU´�������&����������³WKH������*XLGHOLQHV´��
LQ�DFFRUGDQFH�ZLWK�D�SRZHU�FRQIHUUHG�E\�DUWLFOH����RI�WKH�'DPDJHV�'LUHFWLYH��7KH�
�����*XLGHOLQHV�PDNH�FOHDU��SDUD�����WKDW�WKH�FRPSHQVDWRU\�SULQFLSOH�³XQGHUOLHV�WKH�
HQWLUH�'DPDJHV�'LUHFWLYH�DQG�PXVW�EH�XQGHUVWRRG�DV�UHTXLULQJ�WKDW�D�SHUVRQ�HQWLWOHG�
WR�FODLP�FRPSHQVDWLRQ�IRU�WKH�KDUP�VXIIHUHG�PXVW�EH�SODFHG�LQ�WKH�SRVLWLRQ�LQ�ZKLFK�
WKDW�SHUVRQ�ZRXOG�KDYH�EHHQ�KDG�WKH�LQIULQJHPHQW�QRW�EHHQ�FRPPLWWHG´��,W�JRHV�RQ�
WR�VWDWH�WKDW�SDVV�RQ�PD\�EH�LQYRNHG�E\�DQ�LQIULQJHU�DV�D�VKLHOG�DJDLQVW�D�FODLP�IRU�
GDPDJHV�DQG�E\�DQ�LQGLUHFW�SXUFKDVHU�DV�D�VZRUG�WR�VXSSRUW�WKH�DUJXPHQW�WKDW�LW�KDV�
VXIIHUHG�KDUP��SDUDV��������

���� $UWLFOH������RI�WKH�'DPDJHV�'LUHFWLYH�UHTXLUHV�PHPEHU�VWDWHV�WR�HQVXUH�QRW�
RQO\�WKDW�ERWK�GLUHFW�DQG�LQGLUHFW�SXUFKDVHUV�ZKR�KDYH�VXIIHUHG�KDUP�VKRXOG�EH�DEOH�
WR�FODLP�IXOO�FRPSHQVDWLRQ�EXW�DOVR�WKDW�FRPSHQVDWLRQ�H[FHHGLQJ�WKH�KDUP�FDXVHG�
E\�WKH�LQIULQJHPHQW�RI�FRPSHWLWLRQ�ODZ�LV�DYRLGHG��$UWLFOH������VWDWHV�

³0HPEHU�VWDWHV�VKDOO�HQVXUH�WKDW�WKH�QDWLRQDO�FRXUWV�KDYH�WKH�
SRZHU�WR�HVWLPDWH��LQ�DFFRUGDQFH�ZLWK�QDWLRQDO�SURFHGXUHV��WKH�
VKDUH�RI�DQ\�RYHUFKDUJH�WKDW�ZDV�SDVVHG�RQ�´

���� 6LPLODUO\��LQ�DUWLFOH������WKH�'DPDJHV�'LUHFWLYH�VWDWHV�

³0HPEHU� VWDWHV� VKDOO� HQVXUH� WKDW� QHLWKHU� WKH� EXUGHQ� QRU� WKH�
VWDQGDUG� RI� SURRI� UHTXLUHG� IRU� WKH� TXDQWLILFDWLRQ� RI� KDUP�
UHQGHUV� WKH� H[HUFLVH� RI� WKH� ULJKW� WR� GDPDJHV� SUDFWLFDOO\�
LPSRVVLEOH�RU�H[FHVVLYHO\�GLIILFXOW��0HPEHU�VWDWHV�VKDOO�HQVXUH�
WKDW� WKH� QDWLRQDO� FRXUWV� DUH� HPSRZHUHG�� LQ� DFFRUGDQFH� ZLWK�
QDWLRQDO� SURFHGXUHV�� WR� HVWLPDWH� WKH� DPRXQW� RI� KDUP� LI� LW� LV�
HVWDEOLVKHG� WKDW�D�FODLPDQW�VXIIHUHG�KDUP�EXW� LW� LV�SUDFWLFDOO\�
LPSRVVLEOH� RU� H[FHVVLYHO\� GLIILFXOW� SUHFLVHO\� WR� TXDQWLI\� WKH�
KDUP�VXIIHUHG�RQ�WKH�EDVLV�RI�WKH�HYLGHQFH�DYDLODEOH�´
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���� ,Q�GLVFXVVLQJ�WKRVH�DUWLFOHV�RI�WKH�'DPDJHV�'LUHFWLYH��WKH������*XLGHOLQHV�
�VHFWLRQ������SDUDV��������UHFRJQLVH�WKDW�WKH�QDWLRQDO�FRXUWV�LQ�DGGUHVVLQJ�WKH�LVVXH�
RI�SDVV�RQ�ZLOO�KDYH�WR�UHVRUW�WR�HVWLPDWHV��,Q�SDUD����WKH������*XLGHOLQHV�VWDWH�WKDW�
WKH� SULQFLSOHV� RI� HTXLYDOHQFH� DQG� HIIHFWLYHQHVV� PHDQ�� DV� UHJDUGV� WKH� SRZHU� WR�
HVWLPDWH�� WKDW� ³QDWLRQDO� FRXUWV� FDQQRW� UHMHFW� VXEPLVVLRQV� RQ� SDVVLQJ�RQ� PHUHO\�
EHFDXVH�D�SDUW\�LV�XQDEOH�WR�SUHFLVHO\�TXDQWLI\�WKH�SDVVLQJ�RQ�HIIHFWV´��7KH�SRZHU�
WR� HVWLPDWH� ³UHTXLUHV� QDWLRQDO� FRXUWV� WR�� ILUVWO\�� EDVH� WKHLU� DVVHVVPHQW� RQ� WKH�
LQIRUPDWLRQ�UHDVRQDEO\�DYDLODEOH�DQG��VHFRQGO\��VWULYH�IRU�DQ�DSSUR[LPDWLRQ�RI�WKH�
DPRXQW�RU�VKDUH�RI�SDVVLQJ�RQ�ZKLFK�LV�SODXVLEOH´��SDUD������7KH������*XLGHOLQHV�
QRWH�WKDW�VHYHUDO�PHPEHU�VWDWHV�DOUHDG\�KDYH�UXOHV�ZKLFK�FRUUHVSRQG�WR�WKH�SRZHU�
WR� HVWLPDWH�ZKLFK� WKH�'DPDJHV�'LUHFWLYH� HQYLVDJHV� DQG� �LQ� IRRWQRWH����� UHIHU� WR�
/RUG�6KDZ¶V� VWDWHPHQW� LQ�:DWVRQ��/DLGODZ�	�&R�/WG �DERYH�� WKDW� KDUP�PD\�EH�
TXDQWLILHG� ³E\� WKH� H[HUFLVH�RI� D� VRXQG� LPDJLQDWLRQ� DQG� WKH�SUDFWLFH�RI� WKH EURDG�
D[H´��DQG�WR�WKH DSSOLFDWLRQ�RI�WKDW�VWDWHPHQW�E\�WKH�&RXUW�RI�$SSHDO�LQ�'HYHQLVK�
1XWULWLRQ�/WG �DERYH���SDUD�����

���� $V�WKH�UHJLPH�LV�EDVHG�LQ�WKH�FRPSHQVDWRU\�SULQFLSOH�DQG�HQYLVDJHV�FODLPV�
E\�GLUHFW�DQG�LQGLUHFW�SXUFKDVHUV�LQ�D�FKDLQ�RI�VXSSO\�LW�LV�ORJLFDO�WKDW�WKH�SRZHU WR�
HVWLPDWH�WKH�HIIHFWV�RI�SDVVLQJ�RQ�DSSOLHV�HTXDOO\�ZKHQ�SDVV�RQ�LV�XVHG�DV�D�VZRUG�
E\�D�FODLPDQW�RU�DV�D�VKLHOG�E\�D�GHIHQGDQW�

���� 7KH�ORVV�FDXVHG�E\�WKH�RYHUFKDUJH�LQFOXGHG�LQ�WKH�06&�ZDV�DQ�LQFUHDVHG�FRVW�
ZKLFK�WKH�PHUFKDQWV�ZRXOG�LQ�DOO�SUREDELOLW\�QRW DGGUHVV�DV�DQ�LQGLYLGXDO�FRVW�EXW�
ZRXOG�WDNH�LQWR�DFFRXQW�DORQJ�ZLWK�D�PXOWLSOLFLW\�RI�RWKHU�FRVWV�ZKHQ�GHYHORSLQJ�
WKHLU� DQQXDO� EXGJHWV�� 7KH� H[WHQW� WR� ZKLFK� D� PHUFKDQW� XWLOLVHG� HDFK� RI� WKH� IRXU�
RSWLRQV��ZKLFK�WKH�&$7�LGHQWLILHG�DQG�ZH�GHVFULEHG�LQ�SDUD���� DERYH��FDQ�RQO\�EH�
D� PDWWHU� RI� HVWLPDWLRQ�� ,Q� DFFRUGDQFH� ZLWK� WKH� FRPSHQVDWRU\� SULQFLSOH� DQG� WKH�
SULQFLSOH�RI�SURSRUWLRQDOLW\��WKH�ODZ�GRHV�QRW�UHTXLUH�XQUHDVRQDEOH�SUHFLVLRQ�LQ�WKH�
SURRI�RI�WKH�DPRXQW�RI�WKH�SULPD�IDFLH�ORVV�ZKLFK�WKH�PHUFKDQWV�KDYH�SDVVHG�RQ�WR�
VXSSOLHUV�DQG�FXVWRPHUV�

&RQFOXVLRQ�RQ�WKH�EURDG�D[H�LVVXH

���� ,Q�FRQFOXVLRQ��ZH�GR�QRW�LQWHUSUHW�WKH�&RXUW�RI�$SSHDO�DV�KDYLQJ�KHOG�WKDW�WKH�
GHIHQGDQWV�KDG�WR�SURYH�WKH�H[DFW�DPRXQW�RI�WKH�ORVV�PLWLJDWHG��%XW�LQ�VR�IDU�DV�WKH�
&RXUW�RI�$SSHDO�KDV�UHTXLUHG�D�JUHDWHU�GHJUHH�RI�SUHFLVLRQ�LQ�WKH�TXDQWLILFDWLRQ�RI�
SDVV�RQ�IURP�WKH�GHIHQGDQW�WKDQ�IURP�D�FODLPDQW��WKH�&RXUW�HUUHG��)RU�WKHVH�UHDVRQV��
WKH�DSSHDO�VXFFHHGV�RQ�LVVXH��LY��



3DJH���

,VVXH��Y��� 7KH�UHPLVVLRQ�LVVXH��$$0¶V�FURVV�DSSHDO

���� 7KH�FURVV�DSSHDO LV�RQO\�UHOHYDQW�WR�WKH�$$0�SURFHHGLQJV��%\�RXU�MXGJPHQW�
RQ�WKLV�DSSHDO��ZH�KDYH�XSKHOG�WKH�FRQFOXVLRQ�RI�WKH�&RXUW�RI�$SSHDO�WKDW�WKH�GHIDXOW�
0,)V� LQIULQJHG�DUWLFOH���������7KHUHIRUH�� LW� LV�QHFHVVDU\� WR�FRQVLGHU�0DVWHUFDUG¶V�
FODLP�LQ�WKH�$$0�SURFHHGLQJV�WKDW�WKH�GHIDXOW�0,)V�VKRXOG�EH�WUHDWHG�DV�H[HPSW�
XQGHU�DUWLFOH���������7KLV�ZDV�DQ� LVVXH�ZKLFK�ZDV� IXOO\�FDQYDVVHG�DW� WULDO�EHIRUH�
3RSSOHZHOO�-�

���� 7KH�MXGJH�FRUUHFWO\ KHOG�WKDW�LQ�RUGHU�WR�TXDOLI\�IRU�H[HPSWLRQ�XQGHU�DUWLFOH�
�������DQ�DQWL�FRPSHWLWLYH�UHVWULFWLRQ�PXVW�PHHW�D�QXPEHU�RI�FXPXODWLYH�FRQGLWLRQV��
,W�LV�WKH�ILUVW�DQG�VHFRQG�FRQGLWLRQV�ZKLFK�DUH�UHOHYDQW�IRU�SUHVHQW�SXUSRVHV��QDPHO\�
WKDW� DQ\� JLYHQ� GHIDXOW�0,)� PXVW�� �L�� FRQWULEXWH� WR� LPSURYLQJ� WKH� SURGXFWLRQ� RU�
GLVWULEXWLRQ�RI�JRRGV�RU�WR�SURPRWLQJ�WHFKQLFDO�RU�HFRQRPLF�SURJUHVV�DQG��LL��DOORZ�
FRQVXPHUV�D�IDLU�VKDUH�RI�WKH�UHOHYDQW�EHQHILWV�

���� $W�WULDO��0DVWHUFDUG�KDG�D�IXOO�RSSRUWXQLW\�WR�SUHVHQW DQ\�HYLGHQFH�LW�ZLVKHG�
LQ� VXSSRUW� RI� LWV� FDVH� WKDW� WKH� GHIDXOW�0,)V� DW� LVVXH� VKRXOG� EH� WUHDWHG� DV� H[HPSW�
SXUVXDQW�WR�DUWLFOH���������3RSSOHZHOO�-�FRQVLGHUHG�WKDW�0DVWHUFDUG�KDG�HVWDEOLVKHG�
LWV�FDVH�WKDW�WKH�GHIDXOW�0,)V�ZHUH�H[HPSW��$�FULWLFDO�SDUW�RI�KLV�UHDVRQLQJ�ZDV�WKDW�
SDUW� RI� WKH� 0,)V� SDLG� WR� LVVXHUV� KDG� EHHQ� SDVVHG� WKURXJK� WR� WKHLU� FDUGKROGHU�
FXVWRPHUV�LQ�WKH�IRUP�RI�LQFHQWLYHV�WR�HQFRXUDJH�XVH�RI�VFKHPH�FUHGLW�RU�GHELW�FDUGV�
WR�SXUFKDVH�PRUH�JRRGV�IURP�PHUFKDQWV��WKHUHE\�SURYLGLQJ��VR�0DVWHUFDUG�DVVHUWHG��
LQFUHDVHG�EHQHILWV�IRU�WKH�PHUFKDQWV�� ³LVVXHU�SDVV�WKURXJK´�

���� 7KH�&RXUW�RI�$SSHDO�FRQVLGHUHG� WKLV�DVSHFW�RI 3RSSOHZHOO�-¶V MXGJPHQW�DW�
SDUDV����������,W�KHOG�WKDW�WKHUH�ZHUH�D�QXPEHU�RI�IODZV�LQ�WKH�MXGJH¶V�DQDO\VLV��,W�
QRWHG�WKDW�WKHUH�ZDV�D�FULWLFDO�JDS�LQ�WKH�HYLGHQFH�SXW�IRUZDUG�E\�0DVWHUFDUG��LW�GLG�
QRW� SURYLGH� HYLGHQFH� IURP� LVVXHUV� UHJDUGLQJ� WKH� H[WHQW� WR ZKLFK� WKHUH�ZDV� SDVV�
WKURXJK�RI�WKH�0,)V�WR�FDUGKROGHUV��DQG�KDG�QRW�DWWHPSWHG�WR�REWDLQ�VXFK�HYLGHQFH�
�SDUDV�����������,W�ZDV�WKHUHIRUH�LPSRVVLEOH�WR�WHOO�WR�ZKDW�H[WHQW��LI�DW�DOO��WKH�FRVW�
WR�PHUFKDQWV�RI�KDYLQJ� WR�SD\�D�GHIDXOW�0,)� LQ� UHODWLRQ� WR� HDFK FDUG� WUDQVDFWLRQ�
PLJKW�EH�RXWZHLJKHG�E\�FRXQWHUYDLOLQJ�EHQHILWV�WR�WKHP�IURP�XVH�RI�0,)�LQFRPH�WR�
LQFHQWLYLVH� LQFUHDVHG� FDUG� XVH�� 7KH� MXGJH� KDG� IDLOHG� WR� FDUU\� RXW� WKLV� EDODQFLQJ�
H[HUFLVH��SDUDV�����������$V�WKH�&RXUW�RI�$SSHDO�QRWHG�DW�SDUD������DOO�WKDW FRXOG�
EH�VDLG�ZDV� WKDW� WKH�H[SHUW�ZLWQHVVHV�RQ�HDFK�VLGH�DJUHHG��SXUHO\�RQ� WKH�EDVLV�RI�
HFRQRPLF� WKHRU\�� WKDW� SDVV�WKURXJK� FRXOG� LQFHQWLYLVH� FDUG� XVH�� EXW� WKHUH�ZDV� QR�
HPSLULFDO��IDFWXDO�HYLGHQFH�RQ�WKH�SRLQW�DV�ZRXOG�KDYH�EHHQ�QHFHVVDU\�WR�VKRZ�WKDW�
SDVV�WKURXJK�GLG�LQ�IDFW�RFFXU��WKH�H[WHQW�RI�LW�DQG�ZKHWKHU�LQFHQWLYHV�WR�FDUGKROGHUV�
ZRXOG�LQ�IDFW�KDYH�UHVXOWHG�LQ�PRUH�XVH�RI�VFKHPH�FDUGV��DV�RSSRVHG�WR�FDUGKROGHUV�
VLPSO\�XVLQJ�WKHLU�VFKHPH�FDUGV�DOO�WKH�WLPH�LQ�DQ\�HYHQW��ZLWKRXW�EHLQJ�LQIOXHQFHG�
E\� LQFHQWLYHV�� VR� WKDW� WKH� PHUFKDQWV� ERUH� WKH� FRVW� RI� WKH� 0,)V� ZLWKRXW� DQ\�
FRUUHVSRQGLQJ�EHQHILW��WKH�³DOZD\V�FDUG�WUDQVDFWLRQV´�SRLQW�GHVFULEHG�DW�SDUDV�����
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������6LQFH�0DVWHUFDUG�FRXOG�QRW�HVWDEOLVK�E\�HYLGHQFH�WKH�H[WHQW�RI�SDVV�WKURXJK��
LW� FRXOG�QRW� VKRZ� WKH H[WHQW� WR�ZKLFK�0,)� UHYHQXH�ZDV�XVHG� WR� LQFHQWLYLVH� FDUG�
XVDJH��QRU�ZKHWKHU�DQG�WR�ZKDW�H[WHQW�LW�GLG�LQ�IDFW�VWLPXODWH�DGGLWLRQDO�FDUG�XVDJH��
DQG�WKLV�ZDV�³IDWDO´�WR�0DVWHUFDUG¶V�FDVH�IRU�H[HPSWLRQ��SDUDV����������

���� $FFRUGLQJO\��WKH�&RXUW�RI�$SSHDO�KHOG��DW�SDUD������WKDW�³WKH�MXGJH�VKRXOG�
KDYH�FRQFOXGHG��E\�UHIHUHQFH�WR�WKLV�µDOZD\V�FDUGV¶�SRLQW��WKDW�0DVWHUFDUG�FRXOG�QRW�
HVWDEOLVK��HYHQ�RQ�WKH�EDVLV�RI�HFRQRPLF�WKHRU\��WKDW�WKH�H[WHQW�RI�SDVV�WKURXJK�ZDV�
VXFK� WKDW� WKH� DGYDQWDJHV� WKHUHE\� FRQIHUUHG� RXWZHLJKHG� WKH� GLVDGYDQWDJHV� WR� WKH�
UHOHYDQW� FRQVXPHUV� >WKH� PHUFKDQWV@´�� DQG� LW� IXUWKHU� KHOG� �LELG�� WKDW� WKH� YDULRXV�
PDWHULDOV�UHOLHG�RQ�E\�0DVWHUFDUG�GLG�QRW�VDWLVI\�WKH�UHTXLUHPHQW�IRU�FRJHQW�IDFWXDO�
RU�HPSLULFDO�HYLGHQFH�RI�SDVV�WKURXJK��7KH�FRXUW� WKHQ�SURFHHGHG� WR�PDNH�IXUWKHU�
H[SOLFLW�UXOLQJV�LQ�SDUDV���������DV�IROORZV�

³���� 7KH�MXGJH�VKRXOG�KDYH�FRQFOXGHG�WKDW��LQ�WKH�DEVHQFH�RI�
DQ\� HYLGHQFH� DV� WR� WKH� DFWXDO� H[WHQW� RI� WKH� SDVV�WKURXJK��
0DVWHUFDUG�KDG�IDLOHG�WR�HVWDEOLVK�E\�UREXVW�DQDO\VLV�DQG�FRJHQW�
HYLGHQFH�� RU� RWKHUZLVH�� D� VXIILFLHQW� FDXVDO� OLQN� EHWZHHQ� WKH�
GHIDXOW� 0,)V� DQG� DQ\� QHW� EHQHILWV�� VR� WKDW� WKHLU� FODLP� IRU�
H[HPSWLRQ�XQGHU�DUWLFOH �������IDLOHG�

���� «�>7@KH�MXGJH�VKRXOG�KDYH�FRQFOXGHG��RQ�WKH�EDVLV�RI�
WKH� HYLGHQFH� EHIRUH� KLP�� WKDW� WKH� ILUVW FRQGLWLRQ� RI� DUWLFOH
�������� WKH� EHQHILWV� UHTXLUHPHQW�� ZDV� QRW� VDWLVILHG� VR� WKDW�
0DVWHUFDUG� KDG� QRW� HVWDEOLVKHG� HQWLWOHPHQW� WR� DQ� H[HPSWLRQ�
XQGHU�DUWLFOH �������

���� «� >)XUWKHU�� LQ� UHODWLRQ� WR� WKH� VHFRQG�FRQGLWLRQ� IRU� DQ�
H[HPSWLRQ�XQGHU�DUWLFOH ��������WKH�IDLU�VKDUH�UHTXLUHPHQW��RQ�
WKH� HYLGHQFH� DGYDQFHG� DW� WULDO� E\�0DVWHUFDUG@� KDG� WKH� MXGJH�
FDUULHG� RXW� WKH� QHFHVVDU\� EDODQFLQJ� H[HUFLVH�� KH� ZRXOG�
LQHYLWDEO\�KDYH�FRQFOXGHG�WKDW�0DVWHUFDUG�FRXOG�QRW�VDWLVI\�WKH�
VHFRQG�FRQGLWLRQ�HLWKHU�´

���� $V�UHJDUGV�WKH�HYLGHQWLDO�VWDQGDUG�WR�EH�DSSOLHG��WKLV�FRXUW�KDV�FRQILUPHG�WKDW�
DV�D�PDWWHU�RI�(8�ODZ��FRJHQW�HPSLULFDO�HYLGHQFH�LV�UHTXLUHG�WR�VKRZ�WKDW�WKH�FODLP�
IRU�H[HPSWLRQ�LV�PDGH�RXW��,Q�WKH�OLJKW�RI�WKLV��WKH�&RXUW�RI�$SSHDO¶V�FRQFOXVLRQV�LQ�
WKH� $$0� SURFHHGLQJV�� DV� VHW RXW� DERYH�� FDQQRW� EH� IDXOWHG�� $$0� VKRXOG� KDYH�
VXFFHHGHG�RQ�LWV�FODLP�XQGHU�DUWLFOH���������6R�IDU�DV�FRQFHUQV�0DVWHUFDUG¶V�GHIHQFH�
EDVHG�RQ�DUWLFOH���������WKHUH�KDG�EHHQ�D�IXOO�WULDO�RQ�WKLV�LVVXH�DQG�RQ�WKH�HYLGHQFH�
DGGXFHG�DW�WULDO�WKH�MXGJH�VKRXOG�KDYH�GLVPLVVHG�LW��DV�WKH�&RXUW�RI�$SSHDO�ULJKWO\�
KHOG�
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���� 'HVSLWH�UHDFKLQJ�WKLV�FRQFOXVLRQ�LQ�WKH�SDVVDJHV�UHIHUUHG�WR�DERYH��WKH�&RXUW�
RI�$SSHDO�PDGH�DQ�RUGHU�UHPLWWLQJ�WKH�$$0�SURFHHGLQJV�WR�WKH�&$7��DORQJVLGH�WKH�
WZR� RWKHU� VHWV� RI� SURFHHGLQJV�� IRU� UHFRQVLGHUDWLRQ� RI� ZKHWKHU�0DVWHUFDUG¶V� FDVH�
XQGHU�DUWLFOH��������LQ�WKH�$$0�SURFHHGLQJV�VKRXOG�KDYH�VXFFHHGHG�LQ�ZKROH�RU�LQ�
SDUW��$FFRUGLQJ�WR�WKH�RUGHU��LW�LV�QRW�RSHQ�WR�DQ\�SDUW\�WR�DGYDQFH�D�QHZ�FDVH�RU�WR�
DGGXFH�DQ\�IUHVK�HYLGHQFH�RQ�WKH�UHPLWWDOV�IRU�UHFRQVLGHUDWLRQ�RI�0DVWHUFDUG¶V�DQG�
9LVD¶V�FDVHV�LQ�HDFK�VHW�RI�SURFHHGLQJV�IRU�H[HPSWLRQ�XQGHU�DUWLFOH���������EXW�³WKH�
SDUWLHV� WR� HDFK� RI� WKH� SURFHHGLQJV� PD\� UHO\� RQ� HYLGHQFH� IURP� WKH� RWKHU� WZR�
SURFHHGLQJV� LI� DQG�RQO\� WR� WKH� H[WHQW� WKDW� LW� LV� UHOHYDQW� WR� WKH� FDVH�RQ� H[HPSWLRQ�
DGYDQFHG�LQ�WKH�SURFHHGLQJV�LQ�TXHVWLRQ´�

���� 2Q�DQ\�YLHZ��ZH�FRQVLGHU�WKDW�LW�ZRXOG�EH�LPSRVVLEOH�WR�MXVWLI\�DQ�RUGHU�LQ�
WKLV�IRUP�XQOHVV�DOO�WKH�SDUWLHV�DIIHFWHG�FRQVHQWHG�WR�LW��VLQFH�LW�ZRXOG�PHDQ�WKDW�D�
SDUW\¶V� FDVH� FRXOG� EH� GHWHUPLQHG� E\� UHIHUHQFH� WR� HYLGHQFH� LQ� RWKHU� SURFHHGLQJV�
ZKLFK�LW�KDG�QRW�KDG�D�IDLU�RSSRUWXQLW\�WR�FRQWURYHUW�RU�VXEMHFW�WR�FULWLFLVP�RU�FURVV�
H[DPLQDWLRQ��6XFK�FRQVHQW�ZDV�QRW�REWDLQHG�EHIRUH�WKH�&RXUW�RI�$SSHDO�PDGH�LWV�
RUGHU�� 8SRQ� HQTXLU\� DW� WKH� KHDULQJ� LQ� WKLV� FRXUW�� LW� ZDV� RQO\� WKH� SDUWLHV� LQ� WKH�
0DVWHUFDUG� 6DLQVEXU\¶V� DQG� 9LVD� 6DLQVEXU\¶V� SURFHHGLQJV� ZKR� VDLG� WKH\� ZHUH�
FRQWHQW�ZLWK�WKLV�RUGHU��$$0�GLG�QRW�

���� +RZHYHU�� WKH� SRLQW� WDNHQ� E\� $$0� LQ� WKHLU� FURVV�DSSHDO� LV� D� VWLOO� PRUH�
IXQGDPHQWDO�RQH��7KH\�VD\�WKDW��KDYLQJ�ULJKWO\�GHFLGHG�WKDW�WKH�WULDO�MXGJH�VKRXOG�
KDYH�GLVPLVVHG�0DVWHUFDUG¶V�DUWLFOH��������GHIHQFH�DQG�JLYHQ�MXGJPHQW�IRU�$$0�
RQ�LWV�FODLP�XQGHU�DUWLFOH���������LW�ZDV�QRW�RSHQ�WR�WKH�&RXUW�RI�$SSHDO�WR�RUGHU�WKDW�
WKH�DUWLFOH��������LVVXH�VKRXOG�EH�UHPLWWHG�IRU�UHFRQVLGHUDWLRQ�DQG�KHQFH�SHUPLW�LW�WR�
EH� UH�RSHQHG� E\� 0DVWHUFDUG�� 7KLV� RIIHQGV� DJDLQVW� WKH� SULQFLSOH� RI� ILQDOLW\� LQ�
OLWLJDWLRQ�

���� 7KH�&RXUW�RI�$SSHDO¶V�UHDVRQLQJ�RQ�WKLV�SRLQW�LV�DW�SDUD�����

³:H�WDNH�WKH�YLHZ WKDW��GHVSLWH�ZKDW�ZH�KDYH�VDLG�DERYH��LW�LV�
QRW� FHUWDLQ� WKDW�� KDG� 3RSSOHZHOO� -� KDG� WKH� EHQHILW� RI� WKLV�
MXGJPHQW�DQG�WKXV�EHHQ�IXOO\�DZDUH�RI�WKH�QHHG�IRU�HPSLULFDO�
GDWD� DQG� IDFWV� LQ�RUGHU� WR�SURYH� DQ� H[HPSWLRQ��0DVWHU&DUG¶V�
FDVH� RQ� DUWLFOH �������ZRXOG� KDYH� IDLOHG� LQ� LWV� HQWLUHW\�� ,W� LV�
SRVVLEOH�� EHDULQJ� LQ�PLQG� WKH� DFFHSWDQFH�E\�6DLQVEXU\¶V DQG�
WKH�&$7�LQ�WKH�RWKHU�WZR�FDVHV�WKDW�WKHUH�ZDV�D�ODZIXO�OHYHO�RI�
0,)�� WKDW� WKH� MXGJH� ZRXOG� KDYH� IRXQG� WKDW� WKHUH� ZDV� VRPH�
H[HPSWLEOH� OHYHO� RI�0,)�� DOEHLW� D� ORZHU� RQH� WKDQ� KH� LQ� IDFW�
IRXQG�� $OWRJHWKHU� UHPRYLQJ� WKH� DUWLFOH ������� LVVXH� IURP�
UHFRQVLGHUDWLRQ�FRXOG�WKHUHIRUH�UHVXOW�LQ�DQ�XQMXVWLILHG�ZLQGIDOO�
IRU�WKH�$$0�SDUWLHV��,W�VHHPV�IDU�PRUH�MXVW�WR�XV�WKDW�WKH�LVVXH�
VKRXOG�EH� UHFRQVLGHUHG� LQ� DOO� WKUHH� FDVHV�� EDVHG�RQ� WKH� VDPH�
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SULQFLSOHV��E\�WKH�VDPH�WULEXQDO��7KHUH�LV�QR�UHDO�LQMXVWLFH�WR�WKH�
$$0�SDUWLHV� LQ� WKH�FRXUVH�ZH�SURSRVH��VLQFH� WKH�ZLQGIDOO� WR�
ZKLFK�ZH�KDYH�UHIHUUHG�ZRXOG�KDYH�DULVHQ�IURP�WKH�SURFHGXUDO�
PLVKDS�FDXVHG�E\�WKH�VHSDUDWLRQ�RI�WKUHH FDVHV�UDLVLQJ�DOPRVW�
LGHQWLFDO�LVVXHV��,I�WKH�&$7�LV�QRZ�DEOH�WR�UHDFK�D�FRQVLVWHQW�
FRQFOXVLRQ� LQ� DOO� WKUHH� FDVHV� RQ� WKH� H[HPSWLRQ� DQG� TXDQWXP�
LVVXHV�� WKDW� ZLOO� SURGXFH� D� IDLU� DQG� MXVW� RXWFRPH� IRU� DOO� WKH�
SDUWLHV��,W�ZRXOG�EH�D�WULXPSK�RI�IRUP�RYHU�VXEVWDQFH�LI�ZH�ZHUH�
WR�KROG�WKDW�ZH�ZHUH�XQDEOH�WR�UHDFK�D�MXVW�VROXWLRQ�VLPSO\�DV�D�
UHVXOW�RI�D�SURFHGXUDO�DFFLGHQW�´

���� ,Q� RXU� MXGJPHQW�� WKLV� UHDVRQLQJ� FDQQRW� EH� VXSSRUWHG�� :H� DFFHSW� WKH�
VXEPLVVLRQ�RI�0U�-RQ�7XUQHU�4&�IRU�$$0�WKDW�WKH�&RXUW�RI�$SSHDO�KDV�HUUHG�LQ�
SULQFLSOH�E\�DOORZLQJ�0DVWHUFDUG�WR�UH�RSHQ�WKH�DUWLFOH��������LVVXH�RQ�ZKLFK��DV�WKH�
&RXUW�RI�$SSHDO�KHOG��LW�KDG�ORVW�DIWHU�D�IXOO�DQG�IDLU�WULDO�RI�WKH�LVVXH��7KLV�RIIHQGV�
DJDLQVW�WKH�VWURQJ�SULQFLSOH�RI�SXEOLF�SROLF\�DQG�MXVWLFH�WKDW�WKHUH�VKRXOG�EH�ILQDOLW\�
LQ�OLWLJDWLRQ��ZKLFK�WKH�&RXUW�RI�$SSHDO�GLG�QRW�WDNH�SURSHUO\�LQWR�DFFRXQW��7KH�FRXUW�
ZDV� ZURQJ� WR� FKDUDFWHULVH� YLFWRU\� IRU� $$0� DV� ³DQ� XQMXVWLILHG� ZLQGIDOO´� RU� WKH�
SURGXFW�RI�D�³SURFHGXUDO�PLVKDS´�RU�³DFFLGHQW´��,W�ZDV�ZURQJ�WR�VD\�WKDW�UH�RSHQLQJ�
WKH�DUWLFOH��������LVVXH�LQYROYHG�³QR�UHDO�LQMXVWLFH´�IRU�$$0�

���� 8QGHU� WKH�&LYLO�3URFHGXUH�5XOHV� �³&35´��� OLWLJDWLRQ� LV� WR�EH� FRQGXFWHG� LQ�
DFFRUGDQFH�ZLWK�WKH�RYHUULGLQJ�REMHFWLYH�VHW�RXW�LQ�&35�3DUW����WKDW�LV�LQ�D�PDQQHU�
³HQDEOLQJ�WKH�FRXUW�WR�GHDO�ZLWK�FDVHV�MXVWO\�DQG�DW�SURSRUWLRQDWH�FRVW´��&35�UXOH
���������SURYLGHV� WKDW� RQ� DQ� DSSHDO�� WKH� DSSHOODWH� FRXUW� KDV�SRZHU�� DPRQJ�RWKHU�
WKLQJV��WR�³�D��DIILUP��VHW�DVLGH�RU�YDU\�DQ\�RUGHU�RU�MXGJPHQW�PDGH�RU�JLYHQ�E\�WKH�
ORZHU�FRXUW���E��UHIHU�DQ\�FODLP�RU�LVVXH IRU�GHWHUPLQDWLRQ�E\�WKH�ORZHU�FRXUW��RU��F��
RUGHU�D�QHZ�WULDO�RU�KHDULQJ´��%\�YLUWXH�RI�&35�UXOH ����E��WKH�SURFHGXUDO�UXOHV�LQ�
WKH�&35�DUH�WR�EH�LQWHUSUHWHG�VR�DV�WR�JLYH�HIIHFW�WR�WKH�RYHUULGLQJ�REMHFWLYH��DQG�E\�
YLUWXH� RI� &35� UXOH ����D�� DQ\� SRZHU� FRQIHUUHG� RQ� D� FRXUW� E\� WKH� &35� LV� WR� EH�
H[HUFLVHG�VR�DV�WR�JLYH�HIIHFW�WR�LW��7KH�KLJKHU�FRXUWV�KDYH�LQ�D�QXPEHU�RI�UHVSHFWV�
ODLG�GRZQ� LPSRUWDQW�DQG�ELQGLQJ�SULQFLSOHV� UHJDUGLQJ�ZKDW� MXVWLFH� UHTXLUHV� LQ� WKH�
FRQWH[W�RI�OLWLJDWLRQ��DQG�WKHVH�LQIRUP�WKH�SURSHU�DSSURDFK�WR�WKH�LQWHUSUHWDWLRQ�DQG�
DSSOLFDWLRQ�RI�WKH�RYHUULGLQJ�REMHFWLYH�

���� 2QH�VXFK�SULQFLSOH�ZKLFK�LV�ZHOO�HVWDEOLVKHG�LV�WKDW�WKHUH�VKRXOG�EH�ILQDOLW\�
LQ�OLWLJDWLRQ��7KLV�LV�D�JHQHUDO�SULQFLSOH�RI�MXVWLFH�ZKLFK�ILQGV�H[SUHVVLRQ�LQ�VHYHUDO�
ZD\V�� ZKLFK� WHQG� WR� EH� JURXSHG� XQGHU� WKH� SRUWPDQWHDX� WHUP� ³UHV� MXGLFDWD´�� VHH�
9LUJLQ�$WODQWLF�$LUZD\V�/WG�Y�=RGLDF�6HDWV�8.�/WG�>����@�8.6&�����>����@�$&�
�����SDUDV�������SHU�/RUG�6XPSWLRQ��:KHQ�D�OHJDO�FODLP�KDV�ILQDOO\�EHHQ�GHWHUPLQHG�
LQ�OLWLJDWLRQ��D�FDXVH�RI�DFWLRQ�HVWRSSHO�DULVHV�DQG�LW�FDQQRW�EH�UHRSHQHG��$�ELQGLQJ�
LVVXH�HVWRSSHO�PD\�DULVH�LQ�UHVSHFW�RI�D�PDWWHU��RWKHU�WKDQ�D�OHJDO�FODLP��ZKLFK�LV�
GLUHFWO\�WKH�VXEMHFW�RI�GHWHUPLQDWLRQ�LQ�SURFHHGLQJV��)XUWKHU��SDUWLHV�DUH�JHQHUDOO\�
UHTXLUHG� WR� EULQJ� IRUZDUG� WKHLU�ZKROH� FDVH� LQ� RQH� DFWLRQ�� DQG� DWWHPSWV� WR� UHYLVLW�
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PDWWHUV�WKDW�KDYH�DOUHDG\�EHHQ�WKH�VXEMHFW�RI�D�GHWHUPLQDWLRQ��HYHQ�LI�QRW�IRUPDOO\�D�
PDWWHU�RI�FDXVH�RI�DFWLRQ�HVWRSSHO�RU�WKH�VXEMHFW�RI�DQ�LVVXH�HVWRSSHO��DUH�OLDEOH�WR�EH�
EDUUHG�DV�DQ�DEXVH�RI�SURFHVV��+HQGHUVRQ�Y�+HQGHUVRQ����������+DUH�������������
SHU�:LJUDP�9�&��-RKQVRQ�Y�*RUH�:RRG�	�&R�>����@���$&�������SHU�/RUG�%LQJKDP�
RI�&RUQKLOO�DQG�������SHU�/RUG�0LOOHWW��9LUJLQ�$WODQWLF��DERYH���8QGHU�WKLV�UXOH��ILUVW�
H[SORUHG� LQ� +HQGHUVRQ� Y� +HQGHUVRQ�� D� SDUW\� LV SUHFOXGHG� ³IURP� UDLVLQJ� LQ�
VXEVHTXHQW�SURFHHGLQJV�PDWWHUV�ZKLFK�ZHUH�QRW��EXW�FRXOG�DQG�VKRXOG�KDYH�EHHQ�
UDLVHG�LQ�WKH�HDUOLHU�RQHV´��9LUJLQ�$WODQWLF��SDUD������$V�6LU�7KRPDV�%LQJKDP�05�
�DV�KH� WKHQ�ZDV�� H[SODLQHG� LQ�%DUURZ�Y�%DQNVLGH�0HPEHUV�$JHQF\�/WG� >����@���
:/5����������

³7KH�UXOH� LQ�+HQGHUVRQ�Y�+HQGHUVRQ «�UHTXLUHV� WKH�SDUWLHV��
ZKHQ�D�PDWWHU�EHFRPHV�WKH�VXEMHFW�RI�OLWLJDWLRQ�EHWZHHQ�WKHP�
LQ�D�FRXUW�RI�FRPSHWHQW�MXULVGLFWLRQ��WR�EULQJ�WKHLU�ZKROH�FDVH�
EHIRUH�WKH�FRXUW VR�WKDW�DOO�DVSHFWV�RI�LW�PD\�EH�ILQDOO\ GHFLGHG�
«�RQFH�DQG�IRU�DOO��,Q�WKH�DEVHQFH�RI�VSHFLDO�FLUFXPVWDQFHV� WKH�
SDUWLHV�FDQQRW�UHWXUQ�WR�WKH�FRXUW�WR�DGYDQFH�DUJXPHQWV��FODLPV�
RU�GHIHQFHV�ZKLFK�WKH\�FRXOG�KDYH�SXW�IRUZDUG�IRU�GHFLVLRQ�RQ�
WKH�ILUVW�RFFDVLRQ�EXW�IDLOHG�WR�UDLVH��7KH�UXOH�LV�QRW�EDVHG�RQ�
WKH�GRFWULQH�RI�UHV�MXGLFDWD�LQ�D QDUURZ�VHQVH��QRU�HYHQ�RQ�DQ\�
VWULFW�GRFWULQH�RI�LVVXH�RU�FDXVH�RI�DFWLRQ�HVWRSSHO��,W�LV�D�UXOH�RI�
SXEOLF�SROLF\�EDVHG�RQ�WKH�GHVLUDELOLW\��LQ�WKH�JHQHUDO�LQWHUHVW�
DV�ZHOO�DV�WKDW�RI�WKH�SDUWLHV�WKHPVHOYHV� WKDW�OLWLJDWLRQ�VKRXOG�
QRW� GUDJ� RQ� IRUHYHU� DQG� WKDW� D� GHIHQGDQW� VKRXOG� QRW� EH�
RSSUHVVHG�E\�VXFFHVVLYH�VXLWV�ZKHQ�RQH�ZRXOG�GR��7KDW�LV�WKH�
DEXVH�DW�ZKLFK�WKH�UXOH�LV�GLUHFWHG�´

7KLV�LV�D�UXOH�EDVHG�RQ�ZKDW�LV�UHTXLUHG�WR�GR�MXVWLFH�EHWZHHQ�WKH�SDUWLHV�DV�ZHOO�DV�
RQ�ZLGHU�SXEOLF�SROLF\�FRQVLGHUDWLRQV��,W�LV�D�UXOH�ZKLFK�LV�ILUPO\�XQGHUZULWWHQ�E\�
DQG�LQKHUHQW�LQ�WKH�RYHUULGLQJ�REMHFWLYH�

���� ,Q�RXU�YLHZ��WKH�RUGHU�PDGH�E\�WKH�&RXUW�RI�$SSHDO�WR�UHPLW�WKH�DUWLFOH��������
LVVXH� LQ� WKH�$$0�SURFHHGLQJV� IRU� UHFRQVLGHUDWLRQ�E\� WKH�&$7� LV� FRQWUDU\� WR� WKH�
SULQFLSOH�RI� ILQDOLW\� LQ� OLWLJDWLRQ�DV� LW� ILQGV�H[SUHVVLRQ� LQ� WKH� UXOH� LQ�+HQGHUVRQ�Y�
+HQGHUVRQ�� 7KH� WULDO� EHIRUH� 3RSSOHZHOO� -� ZDV� D� ILQDO� WULDO� EHWZHHQ� $$0� DQG�
0DVWHUFDUG�RI� WKH� LVVXHV�EHWZHHQ� WKHP�XQGHU� DUWLFOH�������� DQG�������� VR� IDU� DV�
DIIHFWHG�0DVWHUFDUG¶V�OLDELOLW\�WR�$$0��,Q�SUHSDULQJ�IRU�WKH�WULDO��0DVWHUFDUG�ZDV�
DZDUH�RI�WKH�VLJQLILFDQFH�RI�WKH�LVVXH�RI�SDVV�WKURXJK��QRW�OHDVW�EHFDXVH�DWWHQWLRQ�
KDG�EHHQ�FDOOHG�WR�WKDW�LVVXH�LQ�WKH�0DVWHUFDUG�&RPPLVVLRQ�'HFLVLRQ��DV�QRWHG�LQ�
SDUD�����LQ�WKH�MXGJPHQW�RI�WKH�&RXUW�RI�$SSHDO���,Q�DQ\�HYHQW��WKH�LVVXH�RI�SDVV�
WKURXJK�ZDV�FHQWUDO�WR�WKH�ZD\�LQ�ZKLFK�0DVWHUFDUG�VRXJKW�WR�MXVWLI\�LWV�FODLP�IRU�
H[HPSWLRQ� XQGHU� DUWLFOH� �������� ,W� KDG� D� IXOO� DQG� IDLU� RSSRUWXQLW\� WR� DGGXFH� DQ\�
HYLGHQFH�LW�ZLVKHG�LQ�UHVSHFW�RI�WKDW�FODLP��<HW��DV�WKH�&RXUW�RI�$SSHDO�IRXQG��DW�
SDUD� ������ LW� GLG� QRW� DWWHPSW� WR� REWDLQ� IDFWXDO�� HPSLULFDO� HYLGHQFH� RQ� WKDW� LVVXH��
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FKRRVLQJ�LQVWHDG�WR�VXSSRUW�LWV�FODLP�RI�H[HPSWLRQ�XQGHU�DUWLFOH��������E\�UHIHUHQFH�
WR�HFRQRPLF�WKHRU\�

���� $V�H[SODLQHG�DERYH��RQ� WKH�HYLGHQFH�DGGXFHG�DW� WULDO�� WKH�&RXUW�RI�$SSHDO�
ULJKWO\� IRXQG� WKDW� WKH� MXGJH�VKRXOG�KDYH�XSKHOG�$$0¶V�FODLP�RI� LQIULQJHPHQW�RI�
DUWLFOH�������� DQG� LQ� WKH� FRXUVH�RI�GRLQJ� VR� VKRXOG�KDYH�GLVPLVVHG�0DVWHUFDUG¶V�
GHIHQFH� EDVHG� RQ� DUWLFOH� ��������:H� DJUHH�ZLWK�0U� 7XUQHU¶V� VXEPLVVLRQ� WKDW� LQ�
FLUFXPVWDQFHV�ZKHUH���L��LQ�D�ILQDO�WULDO�EHWZHHQ�SULYDWH�OLWLJDQWV�WR�GHWHUPLQH�WKHLU�
ULJKWV�DQG�REOLJDWLRQV�LQWHU�VH�HDFK�VLGH�KDV�KDG�D�IDLU�RSSRUWXQLW\�WR�EULQJ�IRUZDUG�
DOO WKH�HYLGHQFH�WKDW�LW�ZDQWV�WR�EULQJ�IRUZDUG�LQ�VXSSRUW�RI�LWV�FDVH��DQG��LL��ZKHUH�
WKH�DSSHOODWH�FRXUW�KDV�FRQFOXGHG�WKDW��RQ�WKH�EDVLV�RI�WKDW�HYLGHQFH��RQH�SDUW\�RXJKW�
WR�KDYH�ZRQ��WKH�FRXUW�VKRXOG�GLVSRVH�RI�WKH�PDWWHU�E\�DZDUGLQJ�D�ILQDO�UHPHG\�WKDW�
UHIOHFWV�WKDW�RXWFRPH��7KLV�LV�QHFHVVDU\�WR�GR�MXVWLFH�WR�WKH�SDUWLHV��VR�WKDW�WKH�SDUW\�
WKDW�KDV�ZRQ�LQ�D�IDLU�� DQG�LW�PLJKW�EH�DGGHG��YHU\�H[SHQVLYH�� FRQWHVW�LV�QRW�GHSULYHG�
RI�WKH�IUXLWV�RI�LWV�YLFWRU\���WR�DFKLHYH�ILQDOLW\��DQG�WR�DYRLG�WKH�FRXUW�HQODUJLQJ�WKH�
GLVSXWH�RXWVLGH�WKH�ZD\�LQ�ZKLFK�WKH�SDUWLHV�KDYH�FKRVHQ�WR�IUDPH�LW�

���� ,Q�WKH�DGYHUVDULDO�V\VWHP�RI�OLWLJDWLRQ�LQ�WKLV�FRXQWU\��WKH�WDVN�RI�WKH�FRXUWV�LV�
WR�GR�MXVWLFH�EHWZHHQ�WKH�SDUWLHV�LQ�UHODWLRQ�WR�WKH�ZD\�LQ�ZKLFK�WKH\�KDYH�IUDPHG�
DQG� SURVHFXWHG� WKHLU� UHVSHFWLYH� FDVHV�� UDWKHU� WKDQ� WR� FDUU\� RXW� VRPH� ZLGHU�
LQTXLVLWRULDO�IXQFWLRQ�DV�D�VHDUFKHU�DIWHU�WUXWK��,Q�$O�0HGHQQL�Y�0DUV�8.�/WG�>����@�
(:&$� &LY� ������ '\VRQ� /-� REVHUYHG� �DW� SDUD� ����� ³,W� LV� IXQGDPHQWDO� WR� RXU�
DGYHUVDULDO�V\VWHP�RI�MXVWLFH�WKDW�WKH�SDUWLHV�VKRXOG�FOHDUO\�LGHQWLI\�WKH�LVVXHV�WKDW�
DULVH�LQ�WKH�OLWLJDWLRQ��VR�WKDW�HDFK�KDV�WKH�RSSRUWXQLW\�RI�UHVSRQGLQJ�WR�WKH�SRLQWV�
PDGH�E\�WKH�RWKHU��7KH�IXQFWLRQ�RI�WKH�MXGJH�LV�WR�DGMXGLFDWH�RQ�WKRVH�LVVXHV�DORQH�´�
$V�/RUG�:LOEHUIRUFH�VWDWHG�LQ�$LU�&DQDGD�Y�6HFUHWDU\�RI�6WDWH�IRU�7UDGH�>����@���
$&����������

³,Q� D� FRQWHVW� SXUHO\�EHWZHHQ�RQH� OLWLJDQW� DQG�DQRWKHU�«� WKH�
WDVN� RI� WKH� FRXUW� LV� WR� GR�� DQG� EH� VHHQ� WR� EH� GRLQJ�� MXVWLFH�
EHWZHHQ�WKH�SDUWLHV�«�7KHUH�LV�QR�KLJKHU�RU�DGGLWLRQDO�GXW\�WR�
DVFHUWDLQ� VRPH� LQGHSHQGHQW� WUXWK�� ,W� RIWHQ� KDSSHQV�� IURP� WKH�
LPSHUIHFWLRQ�RI�HYLGHQFH��RU�WKH�ZLWKKROGLQJ�RI�LW��VRPHWLPHV�
E\�WKH�SDUW\�LQ�ZKRVH�IDYRXU�LW�ZRXOG�WHOO�LI�SUHVHQWHG��WKDW�DQ�
DGMXGLFDWLRQ�KDV�WR�EH�PDGH�ZKLFK�LV�QRW��DQG�LV�NQRZQ�QRW�WR�
EH��WKH�ZKROH�WUXWK�RI�WKH�PDWWHU��\HW�LI�WKH�GHFLVLRQ�KDV�EHHQ�LQ�
DFFRUGDQFH� ZLWK� WKH� DYDLODEOH� HYLGHQFH� DQG� ZLWK� WKH� ODZ��
MXVWLFH�ZLOO�KDYH�EHHQ�IDLUO\�GRQH�´

���� ,Q�RXU�YLHZ��DQG�ZLWK�UHVSHFW�WR�WKHP��WKH�&RXUW�RI�$SSHDO�ORVW�VLJKW�RI�WKHVH�
SULQFLSOHV�ZKHQ�LW�PDGH�DQ�RUGHU�ZKLFK�ZRXOG�SHUPLW�0DVWHUFDUG�WR�UHRSHQ�LWV�FDVH�
XQGHU�DUWLFOH��������DQG�UHO\�XSRQ�HYLGHQFH��DGGXFHG�LQ�RWKHU�SURFHHGLQJV��EXW�QHZ�
LQ�WKH�$$0�SURFHHGLQJV��ZKLFK�ZDV�QRW�DGGXFHG�DW�WKH�WULDO�RI�WKDW�LVVXH�
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���� 7KH�PDWWHU�PD\�IXUWKHU�EH�WHVWHG�LQ�YDULRXV�ZD\V��6XSSRVH�3RSSOHZHOO�-�KDG�
GHWHUPLQHG�WKH�LVVXHV�EHIRUH�KLP�DV�WKH�&RXUW�RI�$SSHDO�KHOG�WKH\�VKRXOG�KDYH�EHHQ�
GHWHUPLQHG�E\�KLP��LH�RQ�WKH�EDVLV�WKDW�0DVWHUFDUG¶V�GHIHQFH�XQGHU�DUWLFOH��������
IDLOHG��DQG�WKHUH�KDG�EHHQ�QR�QHHG�IRU�DQ�DSSHDO��+H�ZRXOG�KDYH PDGH�D�ILQDO�RUGHU�
LQ�$$0¶V�IDYRXU� LQ������JLYLQJ� MXGJPHQW� IRU� WKHP�RQ� WKHLU�DUWLFOH��������FODLP�
�QHFHVVDULO\�WKHUHE\�UHMHFWLQJ�WKH�DUWLFOH��������GHIHQFH���DQG�WKDW�RUGHU�ZRXOG�KDYH�
FRQVWLWXWHG� D� FDXVH� RI� DFWLRQ� HVWRSSHO� LQ� WKHLU� IDYRXU�� 7KHUH� FRXOG� KDYH� EHHQ� QR�
TXHVWLRQ�RI�0DVWHUFDUG�VHHNLQJ�WR�UHRSHQ�WKDW�RUGHU�E\�VHHNLQJ�WR�OLWLJDWH�DJDLQ�RQ�
WKH�VDPH�LVVXHV��E\�UHO\LQJ�RQ�QHZ�HYLGHQFH�DV�DGGXFHG�LQ�RWKHU�SURFHHGLQJV��,W�LV�
GLIILFXOW�WR�VHH�KRZ�LW�FRXOG�EH�ULJKW�IRU�WKH�&RXUW�RI�$SSHDO�WR�SURGXFH�D�GLIIHUHQW�
RXWFRPH�E\�UHDVRQ�RI�WKH�DGYHQWLWLRXV�FLUFXPVWDQFH�WKDW�$$0�KDG�WR�JR�WKURXJK�
WKH�SURFHVV�RI�DSSHDO�WR�DUULYH�DW�WKH�UHVXOW�LW�ZDV�HQWLWOHG�WR�KDYH�DFKLHYHG�DW�ILUVW�
LQVWDQFH�� $OWHUQDWLYHO\�� RQH� FRXOG� DQDO\VH� WKH� RXWFRPH� ZKLFK� ZRXOG� KDYH� EHHQ�
DUULYHG�DW�LQ�UHODWLRQ�WR�WKH�DUWLFOH��������GHIHQFH�DV�D�PDWWHU�RI�LVVXH�HVWRSSHO��DQG�
WKH�VDPH�SRLQW�FRXOG�EH�PDGH��2U�DJDLQ��RQH�FRXOG�DQDO\VH�WKH�SRVLWLRQ�E\�UHIHUHQFH�
WR�WKH�UXOH�LQ�+HQGHUVRQ�Y�+HQGHUVRQ DQG�VD\�WKDW�LW�ZRXOG�KDYH�EHHQ�DQ�DEXVH�RI�
SURFHVV� IRU� 0DVWHUFDUG� WR� KDYH� VRXJKW� WR� UH�RSHQ� WKH� DUWLFOH� ������� LVVXH� E\�
UHIHUHQFH� WR� QHZ� HYLGHQFH� WKH� VXEVWDQFH� RI�ZKLFK� LW� KDG� KDG� WKH� RSSRUWXQLW\� WR�
DGGXFH�SUHYLRXVO\�DW�WULDO�EHIRUH�3RSSOHZHOO�-��6LQFH�LW�ZRXOG�KDYH�EHHQ�XQMXVW�WR�
DOORZ�DQ�DSSOLFDWLRQ�E\�0DVWHUFDUG�WR�GR�WKDW��LW�LV�GLIILFXOW�WR�VHH�KRZ�LW�FRXOG�EH�
FRPSDWLEOH�ZLWK�MXVWLFH�IRU�WKH�&RXUW�RI�$SSHDO�WR�SURGXFH�WKDW�VDPH�RXWFRPH�E\�LWV�
H[HUFLVH�RI�GLVFUHWLRQ�RQ�LWV�RZQ�LQLWLDWLYH�XQGHU�&35�UXOH ����������2Q�WKH�FRQWUDU\��
LQ�RXU�YLHZ�LW�ZDV�FRQWUDU\�WR�MXVWLFH�DQG�WR�WKH�RYHUULGLQJ�REMHFWLYH�IRU�WKH�&RXUW�RI�
$SSHDO� WR�PDNH� WKH�RUGHU� LW�GLG� LQ� WKH�$$0�SURFHHGLQJV�� ,W�ZDV�DOVR�FRQWUDU\� WR�
&35�UXOH ���������LWVHOI��RQ�LWV�SURSHU�FRQVWUXFWLRQ��VLQFH�XQGHU�&35�UXOH ����E��WKDW�
SURYLVLRQ�IDOOV�WR�EH�LQWHUSUHWHG�LQ�D�ZD\�ZKLFK�LV�LQ�FRQIRUPLW\�ZLWK�WKH�RYHUULGLQJ�
REMHFWLYH�

���� 7KLV�LV�VXIILFLHQW�WR�MXVWLI\�DOORZLQJ�$$0¶V�FURVV�DSSHDO��+RZHYHU��ZH�DOVR�
FRQVLGHU� WKH� FRPPHQWV�PDGH� E\� WKH� &RXUW� RI� $SSHDO� DW� SDUD� ���� �DERYH�� WR� EH�
PLVSODFHG��,I�LW� LV�GHFLGHG�E\�WKH�&$7�DIWHU�WKH�IXUWKHU�KHDULQJ�LQ�WKH�0DVWHUFDUG�
6DLQVEXU\¶V�SURFHHGLQJV�DQG�WKH�9LVD�6DLQVEXU\¶V�SURFHHGLQJV�WKDW��RQ�WKH�HYLGHQFH�
DQG�FRQFHVVLRQV�PDGH�E\�6DLQVEXU\¶V�LQ�WKRVH�SURFHHGLQJV��FRQFHVVLRQV�ZLWK�ZKLFK�
$$0�GR�QRW�DJUHH�DQG�ZKLFK�WKH\�FRQVLGHU�WR�EH�EDVHOHVV�DQG�ZURQJO\�PDGH���WKHUH�
ZDV�VRPH�OHYHO�RI�0,)V�ZKLFK�ZRXOG�KDYH�EHHQ�H[HPSW�XQGHU�DUWLFOH���������ZLWK�
WKH�UHVXOW�WKDW�6DLQVEXU\¶V�FODLPV�IRU�GDPDJHV�IRU�EUHDFK�RI�DUWLFOH��������ZRXOG�EH�
UHGXFHG��WKDW�ZRXOG�LQ�QR�ZD\�VKRZ�WKDW�WKHUH�ZDV�DQ XQMXVWLILHG�ZLQGIDOO�IRU�$$0�
DULVLQJ�RXW�RI�D�ILQDO�RUGHU�LQ�WKHLU�IDYRXU�LQ�WKH�$$0�SURFHHGLQJV��$V�WKH�&RXUW�RI�
$SSHDO�ULJKWO\�KHOG��DIWHU�WKH�IDLU�WULDO�ZKLFK�WRRN�SODFH��WKH�MXGJH�VKRXOG�KDYH�IRXQG�
WKDW�$$0�VXFFHHGHG�LQ�LWV�FODLP��7KDW�UHVXOW�LV�QRW�D ZLQGIDOO��QRU�LV�LW�XQMXVWLILHG��
,W�LV�WKH�MXVW�RXWFRPH�RI�WKH�FRQWHVW�IRXJKW�E\�WKH�SDUWLHV�LQ�WKRVH�SURFHHGLQJV�

���� ,W�ZRXOG�KDYH�PDGH�QR�GLIIHUHQFH�LI�WKH�IDFW�WKDW�WKHUH�ZDV�D�VHSDUDWH�WULDO�RI�
WKH�$$0�SURFHHGLQJV�FRXOG�EH�GHVFULEHG�DV� WKH� UHVXOW�RI�D�SURFHGXUDO�PLVKDS�RU�
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DFFLGHQW��RU�LI�ZLWK�KLQGVLJKW�LW�PLJKW�KDYH�EHHQ�WKRXJKW�EHWWHU�IRU�DOO�WKUHH�VHWV�RI�
SURFHHGLQJV� WR� EH� WULHG� WRJHWKHU�� 7KH� IDFW� ZRXOG� VWLOO� UHPDLQ� WKDW�� DV� HYHQWV�
WUDQVSLUHG��0DVWHUFDUG�KDG� ORVW� WR�$$0�DW� WULDO� DIWHU� D� IDLU� KHDULQJ�RQ� WKH� LVVXHV�
EHWZHHQ�WKHP��+RZHYHU��LQ�DQ\�HYHQW��LQ�RXU�YLHZ�LW�LV�QRW�FRUUHFW�WR�FKDUDFWHULVH�
WKH�ZD\�LQ�ZKLFK�WKH�$$0�SURFHHGLQJV�ZHUH�GHDOW�ZLWK�VHSDUDWHO\�IURP�WKH�RWKHU�
SURFHHGLQJV�DQG�ZHQW�IRUZDUG�WR�EH�GHDOW�ZLWK�DW�D�VHSDUDWH�WULDO�DV�EHLQJ�WKH�UHVXOW�
RI�D�SURFHGXUDO�PLVKDS�RU�DFFLGHQW��7KHUH�DUH�PDQ\�VHWV�RI� LQWHUFKDQJH�GDPDJHV�
FODLPV�SHQGLQJ�DJDLQVW�0DVWHUFDUG�DQG�9LVD��DQG�RWKHU�FDUG�V\VWHP�RSHUDWRUV��LQ�WKH�
FRXUW�V\VWHP��DQG�LW�ZRXOG�EH�ZKROO\�LPSUDFWLFDEOH�IRU�WKHP�DOO�WR�EH�WULHG�WRJHWKHU�
DW�WKH�VDPH�WLPH��,Q�D�VHQVLEOH�DQG�UHVSRQVLEOH�ZD\��9LVD��0DVWHUFDUG��6DLQVEXU\¶V�
DQG�$$0�GHEDWHG�DW�YDULRXV�VWDJHV�ZKHWKHU�WKH�SURFHHGLQJV�LQYROYLQJ�WKHP�FRXOG�
EH�FDVH�PDQDJHG�RU�KHDUG�WRJHWKHU��DQG�RQ�HDFK�RFFDVLRQ�WKH�MXGJPHQW�ZDV�PDGH�
WKDW�WKHUH�ZHUH�JRRG�UHDVRQV�ZK\�WKH\�VKRXOG�QRW�EH��7KH�IDFW�WKDW�WKHUH�KDYH�EHHQ�
WKUHH�VHSDUDWH�WULDOV�LQ�WKH�WKUHH�VHWV�RI�SURFHHGLQJV�LV�QRW�WKH�UHVXOW�RI�DQ\�SURFHGXUDO�
DFFLGHQW��EXW�UDWKHU�RI�GHOLEHUDWH�DQG�LQIRUPHG�FKRLFHV�PDGH�E\�WKH�SDUWLHV��FRXUWV�
DQG�WKH�&$7�DV�WR�KRZ�WKHVH�FRPSOH[�FODLPV�VKRXOG�EH�GHWHUPLQHG�ZLWKLQ�WKH�FRXUW�
V\VWHP��,W�PD\�DOVR�EH�REVHUYHG�WKDW� FRQWUDU\�WR�ZKDW�WKH�&RXUW�RI�$SSHDO�VHHPV�WR�
KDYH�WKRXJKW�LW�ZRXOG�DFKLHYH�E\�RUGHULQJ�D�FRPELQHG�KHDULQJ�LQ�WKH�&$7�LQ�WKH�
WKUHH� VHWV� RI� SURFHHGLQJV� DW� LVVXH� LQ� WKLV� DSSHDO�� WKDW� FRPELQHG� KHDULQJ�ZLOO� QRW�
SURGXFH�D�VLQJOH��FRPSUHKHQVLYH�GHWHUPLQDWLRQ�RI�OLDELOLW\�LQ�UHODWLRQ�WR�WKH�RWKHU�
LQWHUFKDQJH�IHH�GDPDJHV�FODLPV��7KRVH�RWKHU�FODLPV�ZLOO�KDYH�WR�EH�GHWHUPLQHG�LQ�
HDFK�FDVH�RQ�WKH�EDVLV�RI�WKH�SOHDGLQJV�DQG�WKH�HYLGHQFH�DGGXFHG�LQ�WKDW�FDVH�

&RQFOXVLRQ�RQ�$$0¶V�FURVV�DSSHDO

���� )RU�WKH�UHDVRQV�JLYHQ�DERYH��$$0¶V�FURVV�DSSHDO�LV�DOORZHG��7KH�RUGHU�PDGH�
E\� WKH� &RXUW� RI� $SSHDO� ZLOO� EH� YDULHG�� WR� VXEVWLWXWH� DQ� RUGHU� GHFODULQJ� WKDW� WKH�
UHOHYDQW�0,)V�FKDUJHG�WR�$$0 LQ�WKH�UHOHYDQW�SHULRG�ZHUH�FRQWUDU\�WR�DUWLFOH��������
�DQG� WKH� HTXLYDOHQW� SURYLVLRQV� RI� 8.� DQG� ,ULVK� FRPSHWLWLRQ� ODZ��� DQG� WKDW�
0DVWHUFDUG�KDV�IDLOHG�WR�GLVFKDUJH�WKH�EXUGHQ�RQ�LW�RI�GHPRQVWUDWLQJ�WKDW�D�0,)�VHW�
DW�DQ\�SRVLWLYH�OHYHO�ZRXOG�KDYH�PHW�WKH�WHVW�IRU�H[HPSWLRQ�XQGHU�DUWLFOH���������DQG�
WKH�HTXLYDOHQW�SURYLVLRQV�RI�8.�DQG�,ULVK�ODZ���,I�QRW�VHWWOHG��WKH�$$0�SURFHHGLQJV�
VKRXOG�WKHQ�SURFHHG�WR�D�WULDO�RQ�WKH�LVVXH�RI�TXDQWXP�RI�GDPDJHV�


