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&RYLG��� 3URWRFRO�
7KLV�MXGJPHQW�ZDV�KDQGHG�GRZQ�UHPRWHO\�E\�FLUFXODWLRQ�WR�WKH�SDUWLHV¶�UHSUHVHQWDWLYHV�
E\� HPDLO�� UHOHDVH� WR� %$,/,,� DQG� SXEOLFDWLRQ� RQ� WKH� &RXUWV� DQG� 7ULEXQDO� -XGLFLDU\�
ZHEVLWH��SUHVV�HQTXLULHV#MXGLFLDU\�XN����7KH�GDWH�DQG�WLPH�IRU�KDQG�GRZQ�LV�GHHPHG�WR�
EH������DP�RQ�:HGQHVGD\����$SULO������
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/RUG�-XVWLFH�'DYLG�5LFKDUGV�

,QWURGXFWLRQ

�� 7KHVH DSSHDOV DUH FRQFHUQHG�ZLWK�FRUSRUDWLRQ�WD[�DQG�GHULYDWLYH�FRQWUDFWV��$OWKRXJK�
WKLV� LV� D� FRPELQDWLRQ� OLNHO\� WR� DSSHDU� GDXQWLQJ�� WKH� LVVXHV� RI� VWDWXWRU\� FRQVWUXFWLRQ�
WKDW�DULVH�DUH�QRW�FRPSOH[�EXW�WKH\�DUH�LPSRUWDQW��7KH�PRVW�LPSRUWDQW�LV�ZKHWKHU��DV�
FRXQVHO IRU� WKH� DSSHOODQW� WD[SD\HUV JUDSKLFDOO\� VXEPLWWHG�� 3DUOLDPHQW� KDV�
³VXUUHQGHUHG� WR� DFFRXQWDQWV´� WKH� GHWHUPLQDWLRQ� RI WKH WD[DEOH� SURILWV� DQG� DOORZDEOH�
ORVVHV UHVXOWLQJ�IURP�GHULYDWLYH�FRQWUDFWV�

�� 7KH�LVVXH�LV�ZKHWKHU�WKH�³GHUHFRJQLWLRQ´�LQ� WKH�DFFRXQWV�RI�WKH�DSSHOODQW�FRPSDQLHV�
RI���� LQ�RQH�FDVH��DQG������LQ�WKH�RWKHU� RI�WKH�YDOXH�RI�GHULYDWLYH�FRQWUDFWV�KHOG�E\�
WKHP�UHVSHFWLYHO\�JDYH�ULVH�WR�DQ�DOORZDEOH�ORVV� IRU� WKH�SXUSRVHV�RI�FRUSRUDWLRQ�WD[��
7KLV� LVVXH� WXUQV� RQ� WKH� SURSHU� FRQVWUXFWLRQ� DQG� DSSOLFDWLRQ RI� VFKHGXOH� ��� WR� WKH�
)LQDQFH� $FW� ������ ZKLFK� FRQWDLQV� DQ� H[KDXVWLYH FRGH� IRU� WKH� WD[DWLRQ� RI� SURILWV�
DULVLQJ�IURP�GHULYDWLYH�FRQWUDFWV�

�� 7KH DSSHOODQWV DUH� 7KH� 8QLRQ� &DVWOH� 0DLO� 6WHDPVKLS� &RPSDQ\� /LPLWHG� �8QLRQ�
&DVWOH��DQG�/DGEURNHV�*URXS�)LQDQFH�SOF��/DGEURNHV���

�� 8QLRQ�&DVWOH�LV�D�ZKROO\ RZQHG�VXEVLGLDU\�RI�&DOHGRQLD�,QYHVWPHQWV�SOF��&DOHGRQLD���
D� SXEOLFO\� TXRWHG� FRPSDQ\� ZLWK� LQYHVWPHQW� WUXVW� VWDWXV�� +05&� GLVDOORZHG� D�
GHGXFWLRQ�RI�������������PDGH�E\�8QLRQ�&DVWOH�LQ�LWV�FRUSRUDWLRQ�WD[�UHWXUQ�IRU�WKH�
\HDU� WR����0DUFK�������FODLPHG�DV�D� UHVXOW�RI�D�GHUHFRJQLWLRQ RI�����RI�GHULYDWLYH�
FRQWUDFWV� KHOG� E\� LW� ,WV� DSSHDO� DJDLQVW� WKH� FORVXUH� QRWLFH� LVVXHG� E\� +05&� ZDV�
GLVPLVVHG�E\� WKH�)LUVW�WLHU�7ULEXQDO� �WKH�)77�� LQ�D�'HFLVLRQ�GDWHG����-XO\������� ,WV�
DSSHDO�WR�WKH�8SSHU�7ULEXQDO��WKH�87��ZDV�GLVPLVVHG��DOEHLW�RQ�GLIIHUHQW�JURXQGV��,W�
DSSHDOV�WR�WKLV�FRXUW�ZLWK�SHUPLVVLRQ�JUDQWHG�E\�WKH�87�

�� 8QLRQ�&DVWOH¶V�DSSHDO�WR�WKH )77�ZDV�GHVLJQDWHG�DV�D�OHDG�FDVH�IRU�WZR�RWKHU�DSSHDOV��
RQH� EHLQJ� WKH� DSSHDO E\� /DGEURNHV��+05&� KDG� LVVXHG� FORVXUH� QRWLFHV� GLVDOORZLQJ�
GHGXFWLRQV� LQ� LWV� ����� DQG� ����� WD[� FRPSXWDWLRQV� IRU� ORVVHV UHVXOWLQJ� IURP� WKH�
GHUHFRJQLWLRQ�RI�GHULYDWLYH�FRQWUDFWV� 7KHUH�ZHUH�FRPPRQ�LVVXHV�DQG��LQ�DGGLWLRQ��DQ�
LVVXH�WKDW�DSSOLHG�RQO\�WR�/DGEURNHV �WKH�*DWHZD\�LVVXH���2Q�WKH *DWHZD\ LVVXH��WKH�
)77 KHOG�LQ�IDYRXU�RI�/DGEURNHV� ZLWK�WKH�UHVXOW�WKDW�LWV�DSSHDO�ZDV�DOORZHG��7KH�87�
UHYHUVHG�WKDW�GHFLVLRQ� /DGEURNHV�DSSHDOV��ZLWK�SHUPLVVLRQ�JUDQWHG�E\�WKH�87� ,�GHDO�
ZLWK�/DGEURNHV¶�DSSHDO�DW�WKH�HQG�RI�WKLV�MXGJPHQW�

7KH�IDFWV

�� 7KH�IDFWV�DV�WKH\�UHODWH�WR�8QLRQ�&DVWOH�ZHUH�QRW�LQ�GLVSXWH�EHIRUH�WKH�)77�RU�WKH�87�
DQG�ZHUH�VHW�RXW�LQ�DQ�DJUHHG�VWDWHPHQW��7KH\�ZHUH�KHOSIXOO\�VXPPDULVHG�E\�WKH�87�
LQ�WKHLU�'HFLVLRQ�DW�>��@�ZKLFK�,�JUDWHIXOO\�DGRSW�

³��� 3ULRU�WR����1RYHPEHU������8QLRQ�&DVWOH�KDG�LVVXHG�VKDUH�
FDSLWDO�FRQVLVWLQJ�RI�����VKDUHV�RI����HDFK��IXOO\�SDLG��KHOG�E\�
&DOHGRQLD�
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��� )URP� DERXW�0D\� ������ WKH� ERDUG� RI�&DOHGRQLD�ZLVKHG� WR�
LPSOHPHQW�D�KHGJLQJ�VWUDWHJ\��XVLQJ�SXW�RSWLRQV�DJDLQVW�D�)76(�
LQGH[�� 7KH� ERDUG� ZDV� FRQFHUQHG� DERXW� D� SRVVLEOH� VXEVWDQWLDO�
IDOO�LQ�8.�HTXLW\�PDUNHWV�

��� 7KH�ERDUG�ZDV�FRQFHUQHG�WKDW�SXUFKDVH�RI�VXFK�SXW�RSWLRQV�
PLJKW� SUHMXGLFH� &DOHGRQLD
V� LQYHVWPHQW� WUXVW� VWDWXV��
$FFRUGLQJO\�LW�ZDV�HQYLVDJHG�WKDW�8QLRQ�&DVWOH�PLJKW�SXUFKDVH�
WKH�SXW�RSWLRQV�LQVWHDG�

��� %HWZHHQ� ��� -XQH� DQG� ���'HFHPEHU� ������ ILYH� )76( SXW�
RSWLRQV� DW� DQ� DJJUHJDWH� FRVW� RI� ����PLOOLRQ�ZHUH� DFTXLUHG� E\�
8QLRQ�&DVWOH��DQG�D�IXUWKHU�SXW RSWLRQ�ZDV�DFTXLUHG�LQ�-DQXDU\�
�����DW�D�FRVW�RI����PLOOLRQ�

��� ,Q�-XO\�������DFFRXQWLQJ�JXLGDQFH�IRU�LQYHVWPHQW�WUXVWV�DQG�
YHQWXUH� FDSLWDO� WUXVWV� FODULILHG� WKHLU� ULJKW� WR� LQYHVW� LQ�
GHULYDWLYHV�� VXFK� WKDW� LW� DSSHDUHG� WKDW� &DOHGRQLD� FRXOG� VDIHO\�
KROG�VXFK�LQYHVWPHQWV�LQ�LWV�RZQ�QDPH�

��� 'XULQJ� WKH� ILQDQFLDO�\HDU�HQGLQJ����0DUFK������� VRPH�RI�
WKH� SXW� RSWLRQV� ZHUH� H[HUFLVHG� DQG� IXUWKHU� SXW� RSWLRQV� ZHUH�
SXUFKDVHG��$V�DW����2FWREHU������8QLRQ�&DVWOH�KHOG�WKUHH�SXW�
RSWLRQV�DQG�WKUHH�SXW�VSUHDGV���WKH�&RQWUDFWV���

��� 2Q� ��� 1RYHPEHU� ������ &DOHGRQLD
V� DXGLW� FRPPLWWHH�
FRQVLGHUHG� QRYDWLQJ� WKH� &RQWUDFWV� IURP� 8QLRQ� &DVWOH� WR�
&DOHGRQLD�EXW�UHDOLVHG�WKDW�WKLV�ZRXOG�FU\VWDOOLVH�D�WD[�FKDUJH�LQ�
8QLRQ�&DVWOH RZLQJ�WR�WKH�FXUUHQW�YDOXH�RI�WKH�&RQWUDFWV��7KH�
FRPPLWWHH� WKHUHIRUH� FRQVLGHUHG� WKH� SRVVLEOH� LVVXH� E\� 8QLRQ�
&DVWOH� RI� D� QHZ� NLQG� RI� VKDUH� FDSLWDO� WR� &DOHGRQLD� ZLWK�
GLYLGHQG�ULJKWV� ZKHUHE\�WKH�HFRQRPLF�EHQHILW�RI�WKH�&RQWUDFWV�
ZRXOG�HIIHFWLYHO\�EH�WUDQVIHUUHG�WR�&DOHGRQLD��7KH\�QRWHG�WKDW�
WKLV� ZRXOG� REOLJH� 8QLRQ� &DVWOH� WR� ZULWH� RII� WKH� YDOXH� RI� WKH�
&RQWUDFWV��WKHUHE\�FU\VWDOOLVLQJ�D�WD[�ORVV�

��� 2Q�1RYHPEHU� ������8QLRQ�&DVWOH�PDGH� D� ERQXV� LVVXH� WR�
&DOHGRQLD� RI� ����� �$� 6KDUHV��� WHQ� IRU� HYHU\ RQH� H[LVWLQJ�
RUGLQDU\�VKDUH�KHOG�E\�&DOHGRQLD�

��� 7KH�$�6KDUHV�FDUULHG�D�ULJKW�WR�UHFHLYH�D�GLYLGHQG�HTXDO�WR�
����RI�WKH�FDVK�IORZV�DULVLQJ�RQ�WKH�FORVH�RXW�RI�WKH�&RQWUDFWV��
VXFK� GLYLGHQG� WR� EH� SDLG�ZLWKLQ� ILYH� EXVLQHVV� GD\V� IROORZLQJ�
UHFHLSW�E\�8QLRQ�&DVWOH�RI�WKH�FDVK�IORZV�

���� $V� D� FRQVHTXHQFH� RI� LVVXLQJ� WKH�$�6KDUHV��8QLRQ�&DVWOH�
ZDV� UHTXLUHG� WR� �GHUHFRJQLVH�� ���� RI� WKH� YDOXH� RI� WKH�
&RQWUDFWV�IRU�DFFRXQWLQJ�SXUSRVHV��DPRXQWLQJ�WR�������������

���� %HWZHHQ� -DQXDU\� DQG� $XJXVW� ����� 8QLRQ� &DVWOH� FORVHG�
RXW� WKH� &RQWUDFWV� IRU� DJJUHJDWH� SURFHHGV� RI� ������������ DQG�



-XGJPHQW�$SSURYHG�E\�WKH�FRXUW�IRU�KDQGLQJ�GRZQ� 8QLRQ�&DVWOH�Y�+05&

SDLG� GLYLGHQGV� WR� &DOHGRQLD� LQ� D� VXP� HTXDO� WR� ���� RI� WKRVH�
FDVK�IORZV�

���� 2Q� WKH� LVVXH� RI� WKH� $� 6KDUHV�� WKH� IROORZLQJ GHELWV� DQG�
FUHGLWV�ZHUH�UHFRJQLVHG�E\�8QLRQ�&DVWOH�

&U�)LQDQFLDO�DVVHW��������������

'U�LQFRPH�VWDWHPHQW������������

&U�VKDUH�FDSLWDO�������

'U�VKDUH�SUHPLXP�������

���� 7KH�$�6KDUHV�ZHUH�DGGHG�WR�&DOHGRQLD
V�LQYHVWPHQW�OHGJHU�
DV� D� QHZ� VHFXULW\�� ZLWK� QR� FRVW� DWWULEXWHG�� EXW� WKH\� ZHUH�
DVFULEHG� DW� IDLU� YDOXH�� UHIOHFWLQJ� WKH� �SDVV�WKURXJK�� ULJKW� WR�
����RI� WKH� IXWXUH� FDVK� IORZV� IURP� WKH� GHULYDWLYHV��&DOHGRQLD�
GLG�QRW�LQFOXGH�DQ�HQWU\�LQ�LWV�LQFRPH�VWDWHPHQW��EXW�UHDOORFDWHG�
D� SDUW� RI� WKH� IDLU� YDOXH� IURP� WKH� 2UGLQDU\� 6KDUHV� LQ� 8QLRQ�
&DVWOH�WR�WKH�$�6KDUHV�

���� 8QLRQ� &DVWOH� DJUHHG� IRU� WKH� SXUSRVH� RI� WKH� SURFHHGLQJV�
WKDW�LWV�DFFRXQWLQJ�WUHDWPHQW�LQ�DFFRUGDQFH�ZLWK�*$$3�VKRXOG�
PRUH�DSSURSULDWHO\�KDYH�GHELWHG�WKH�YDOXH�RI�WKH�FDVK�IORZV�WR�
WKH�VWDWHPHQW�RI�FKDQJHV�LQ�HTXLW\�UDWKHU�WKDQ�WR LQFRPH�´�

�� 'HVSLWH�WKH�DJUHHPHQW�UHFRUGHG�LQ�VXE�SDUDJUDSK�������H[SHUW�HYLGHQFH�ZDV�DGGXFHG�
E\�ERWK�VLGHV�EHIRUH�WKH�)77�ZKLFK�DGGUHVVHG��DPRQJ�RWKHU�LVVXHV��ZKHWKHU�WKH�GHELW�
ZDV�PRUH�DSSURSULDWHO\�WDNHQ�WR�SURILW�DQG�ORVV�DFFRXQW��UDWKHU�WKDQ�WR�WKH�VWDWHPHQW�
RI�FKDQJHV�LQ�HTXLW\��7KH�)77�DFFHSWHG�WKH�HYLGHQFH�RI�8QLRQ�&DVWOH¶V�H[SHUW�WKDW�WKH�
IRUPHU�ZDV�WKH�PRUH�DSSURSULDWH�WUHDWPHQW��DOWKRXJK�WKH�ODWWHU�FRXOG�QRW�EH�VDLG�WR�EH�
ZURQJ��%\�UHDVRQ�RI�WKH�UHOHYDQW�SURYLVLRQV�RI�VFKHGXOH�����WKLV�PDNHV�QR�GLIIHUHQFH�
WR�WKH�RXWFRPH�RI�WKH�DSSHDO�DQG�LW�LV�XQQHFHVVDU\�WR�FRQVLGHU�LW�IXUWKHU�

�� 7KH�ULJKWV�DWWDFKHG�WR�WKH�$�6KDUHV�DV�UHJDUGV�LQFRPH�ZHUH H[SUHVVHG�DV�IROORZV� ³RXW�
RI�WKH�SURILWV�DYDLODEOH�IRU�GLVWULEXWLRQ�WKH�KROGHUV�RI�WKH�$ 6KDUHV�VKDOO�EH�HQWLWOHG�WR�
EH� SDLG� D� GLYLGHQG� HTXDO� WR� ���� RI� HDFK� RI� WKH� RSWLRQ� FDVK� VHWWOHPHQWV� �LI� DQ\��
UHFHLYHG�E\�WKH�&RPSDQ\�XQGHU´�DQG�WKHUH�ZHUH�WKHQ�LGHQWLILHG�HDFK�RI�WKH�UHOHYDQW�
GHULYDWLYH� FRQWUDFWV�� 7KH� ULJKWV� IXUWKHU� SURYLGHG� WKDW� ³XQOHVV� WKH� &RPSDQ\� KDV�
LQVXIILFLHQW� SURILWV� DYDLODEOH� IRU�GLVWULEXWLRQ�DQG� WKH�&RPSDQ\� LV� WKHUHE\�SURKLELWHG�
IURP�SD\LQJ�GLYLGHQGV�E\�WKH�>&RPSDQLHV�$FW�����@��WKH�GLYLGHQGV SD\DEOH�RQ�WKH�$�
6KDUHV«VKDOO�EH�SDLG�ZLWKRXW�XQGXH�GHOD\�DQG�LQ�DQ\�HYHQW�ZLWKLQ�ILYH�EXVLQHVV�GD\V�
IROORZLQJ�UHFHLSW�RI�HDFK�RI�WKH�RSWLRQ�FDVK�VHWWOHPHQW�DPRXQWV´��7KH�GLYLGHQGV ZHUH
SD\DEOH�ZLWKRXW�WKH�QHHG�IRU�DQ\�UHVROXWLRQ�RI�HLWKHU�WKH�GLUHFWRUV�RU�WKH�FRPSDQ\�LQ�
JHQHUDO�PHHWLQJ�

�� 7KHVH� ULJKWV� DFNQRZOHGJHG� WKDW� GLYLGHQGV� DUH� QRW� ODZIXOO\ SD\DEOH� H[FHSW� LQ�
DFFRUGDQFH�ZLWK� 3DUW� ��� RI� WKH� &RPSDQLHV� $FW� ����� �&$� ������� 3DUW� ��� UHTXLUHV��
DPRQJ�RWKHU�WKLQJV��WKDW�D�FRPSDQ\¶V�DFFRXQWV�PXVW�VKRZ�GLVWULEXWDEOH�SURILWV�DW�OHDVW�
HTXDO�WR�D�SURSRVHG�GLYLGHQG�
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��� ,Q�RUGHU�WR�HQVXUH�VR�IDU�DV�SRVVLEOH�WKDW�8QLRQ�&DVWOH�ZRXOG�KDYH�GLVWULEXWDEOH�SURILWV�
DYDLODEOH�WR�SD\�WKH�GLYLGHQGV�RQ�WKH�$�6KDUHV��&DOHGRQLD�SURYLGHG�D�OHWWHU�GDWHG����
1RYHPEHU������ WR�8QLRQ�&DVWOH��7KH� OHWWHU UHIHUUHG� WR� WKH�SURSRVHG� LVVXH�RI� WKH�$�
6KDUHV��DQG�LQ�SDUWLFXODU�WR�WKH�GLYLGHQG ULJKWV� ³ZKLFK�ZLOO�EH�RI�GLUHFW�EHQHILW�WR�XV´��
,W�UHTXHVWHG�8QLRQ�&DVWOH�WR�SURFHHG�ZLWK�WKH�LVVXH�³WR�ZKLFK�DV�WKH�&RPSDQ\¶V�VROH�
VKDUHKROGHU�ZH�KHUHE\�FRQVHQW´� ,W� UHFRUGHG� WKDW�RQ� UHFHLSW�RI� D�GHPDQG� LQ�ZULWLQJ�
&DOHGRQLD�³VKDOO�PDNH�D�FDSLWDO�FRQWULEXWLRQ�LQ�FDVK�WR�\RX�LQ�DQ�DPRXQW�HTXDO�WR�WKH�
RSWLRQ� FDVK� VHWWOHPHQW� DPRXQW� UHFHLYDEOH� LQ� UHVSHFW� RI� WKH� UHOHYDQW� LQGH[� RSWLRQ�
WUDQVDFWLRQ� OHVV� WKH� DPRXQW� RI� \RXU� GLVWULEXWDEOH� UHVHUYHV� �DVVXPLQJ� UHFHLSW� RI� WKDW�
RSWLRQ�FDVK� VHWWOHPHQW� DPRXQW�´��$V� WKH� FDSLWDO� FRQWULEXWLRQ�ZRXOG�EH�PDGH� IRU�QR�
FRQVLGHUDWLRQ��LWV�HQWLUH�DPRXQW�ZRXOG�EH�FUHGLWHG�WR�GLVWULEXWDEOH�UHVHUYHV�

*HQHUDOO\�DFFHSWHG�DFFRXQWLQJ�SUDFWLFH �*$$3�

��� 8QLRQ� &DVWOH�� DV� D� FRPSDQ\� LQFRUSRUDWHG� XQGHU� WKH� &RPSDQLHV� $FW ������ ZDV�
UHTXLUHG� WR� SUHSDUH� DQG� ILOH� DQQXDO� DFFRXQWV�� 7KH� GLUHFWRUV� KDG� WR EH� VDWLVILHG� WKDW�
VXFK�DFFRXQWV�³JLYH�D�WUXH�DQG�IDLU�YLHZ�RI�WKH�DVVHWV��OLDELOLWLHV��ILQDQFLDO�SRVLWLRQ�DQG�
SURILW� RU� ORVV´� RI� 8QLRQ� &DVWOH�� VHFWLRQ� ������ &$� ����� $ FRPSDQ\�� ZLWK� VRPH�
H[FHSWLRQV� PD\� HOHFW� WR� SUHSDUH� LWV� DFFRXQWV� HLWKHU� LQ� DFFRUGDQFH�ZLWK� VHFWLRQ� ����
&$������RU�LQ�DFFRUGDQFH�ZLWK�LQWHUQDWLRQDO�DFFRXQWLQJ�VWDQGDUGV��VHFWLRQ��������&$�
����� ,I�DFFRXQWV�DUH�SUHSDUHG�LQ�DFFRUGDQFH�ZLWK�VHFWLRQ������WKH\�PXVW�EH�SUHSDUHG�
LQ�DFFRUGDQFH�ZLWK�UHTXLUHPHQWV�ODLG�GRZQ�LQ�UHJXODWLRQV�DQG��LQ�RUGHU�WR�FRPSO\�ZLWK�
VHFWLRQ���������LW�LV�JHQHUDOO\�WDNHQ�WKDW�WKH\�ZLOO�JLYH�D�WUXH�DQG�IDLU�YLHZ�LI�WKH\�DUH�
SUHSDUHG� LQ� DFFRUGDQFH ZLWK WKH )LQDQFLDO� 5HSRUWLQJ� 6WDQGDUGV� LVVXHG E\� WKH�
)LQDQFLDO� 5HSRUWLQJ� &RXQFLO �RU� XQWLO� -XO\� ����� WKH� $FFRXQWLQJ� 6WDQGDUGV� %RDUG���
XQOHVV� H[FHSWLRQDOO\� WKH� GLUHFWRUV� FRQVLGHU� WKDW� GHSDUWXUH� IURP� WKRVH� VWDQGDUGV� LV�
QHFHVVDU\�LQ�RUGHU�IRU�WKH�DFFRXQWV�WR�VKRZ�D�WUXH�DQG�IDLU�YLHZ��VHH�WKH�GLVFXVVLRQ�LQ�
*')�6XH]�7HHVLGH�/WG�Y�+05&�>����@�8.87�����7&&� �*')�6XH]� DW�>��@�>��@� ,Q�
WKHLU�WRWDOLW\��WKHVH�UHTXLUHPHQWV�FRQVWLWXWH�8.�*$$3�

��� ,Q� WKH� FDVH� RI� DFFRXQWV� SUHSDUHG� LQ� DFFRUGDQFH� ZLWK� LQWHUQDWLRQDO� DFFRXQWLQJ�
VWDQGDUGV��,$6�� WKRVH�VWDQGDUGV�DUH�GHILQHG�E\�VHFWLRQ ������ WR�PHDQ�WKH�VWDQGDUGV�
IURP� WLPH� WR� WLPH� DGRSWHG� E\� WKH� (XURSHDQ� &RPPLVVLRQ� LQ� DFFRUGDQFH� ZLWK� (&�
5HJXODWLRQ� ����������� 7KH� VWDQGDUGV� VR� DGRSWHG� DUH� WKH ,$6�� RU ,QWHUQDWLRQDO�
)LQDQFLDO�5HSRUWLQJ�6WDQGDUGV� �,)56���SURPXOJDWHG�E\� WKH� ,QWHUQDWLRQDO�$FFRXQWLQJ�
6WDQGDUGV� %RDUG� ,$6� �� �3UHVHQWDWLRQ� RI� )LQDQFLDO� 6WDWHPHQWV�� VHWV� RXW� WKH� RYHUDOO�
UHTXLUHPHQWV� RI� ILQDQFLDO� VWDWHPHQWV��7KH� ILQDQFLDO� VWDWHPHQWV�PXVW� ³IDLUO\� SUHVHQW´�
WKH� ILQDQFLDO� SRVLWLRQ�� ILQDQFLDO� SHUIRUPDQFH� DQG� FDVK� IORZV� RI� D� FRPSDQ\� DQG� WKH�
DSSOLFDWLRQ RI� WKH� YDULRXV� ,$6� LV� SUHVXPHG� WR� DFKLHYH� D� IDLU� SUHVHQWDWLRQ�� :KHUH�
FRPSOLDQFH� ZLWK� D SDUWLFXODU ,$6� ZRXOG� EH� VR� PLVOHDGLQJ� DV� WR� FRQIOLFW� ZLWK� WKH�
SXUSRVH� RI� ILQDQFLDO� VWDWHPHQWV�� WKH� GLUHFWRUV�PXVW� GHSDUW� IURP� LW�� ZLWK� DSSURSULDWH�
GLVFORVXUH�RI�WKH�QDWXUH��UHDVRQV�DQG�LPSDFW�RI�WKH�GHSDUWXUH�

��� $V� D� OLVWHG� FRPSDQ\�� &DOHGRQLD� ZDV� UHTXLUHG� WR� SUHSDUH� LWV� JURXS� DFFRXQWV� LQ�
DFFRUGDQFH�ZLWK� ,$6�� DQG� DV� D� VXEVLGLDU\�8QLRQ�&DVWOH� DOVR� SUHSDUHG� LWV� LQGLYLGXDO�
DFFRXQWV�LQ�DFFRUGDQFH�ZLWK�,$6��

��� 7KLV� DSSHDO� LV� LQ� ODUJH� SDUW� FRQFHUQHG� ZLWK� WKH� HIIHFW� RI� ,$6� ��� �)LQDQFLDO�
,QVWUXPHQWV��5HFRJQLWLRQ�DQG�0HDVXUHPHQW��
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��� $FFRXQWV� SURSHUO\� SUHSDUHG� HLWKHU� LQ� DFFRUGDQFH�ZLWK� VHFWLRQ� ����RU� LQ� DFFRUGDQFH�
ZLWK� LQWHUQDWLRQDO� DFFRXQWLQJ� VWDQGDUGV� DUH� VDLG� WR� EH� SUHSDUHG� LQ� DFFRUGDQFH�ZLWK�
JHQHUDOO\� DFFHSWHG� DFFRXQWLQJ� SUDFWLFH �*$$3��� 7KLV LV� UHIOHFWHG� DV� UHJDUGV� WKH�
WD[DWLRQ�RI�FRPSDQLHV¶�SURILWV�DQG�JDLQV LQ�VHFWLRQ ���RI�WKH�)LQDQFH�$FW������

³���� ,Q� WKH� &RUSRUDWLRQ� 7D[� $FWV� ³JHQHUDOO\� DFFHSWHG�
DFFRXQWLQJ�SUDFWLFH´�PHDQV

�D�� LQ UHODWLRQ� WR� WKH� DIIDLUV� RI� D� FRPSDQ\�RU� RWKHU� HQWLW\� WKDW�
SUHSDUHV� DFFRXQWV� LQ� DFFRUGDQFH�ZLWK� LQWHUQDWLRQDO� DFFRXQWLQJ�
VWDQGDUGV� �³,$6� DFFRXQWV´��� JHQHUDOO\� DFFHSWHG� DFFRXQWLQJ�
SUDFWLFH�ZLWK�UHVSHFW�WR�VXFK�LWHPV��

�E�� LQ� DQ\� RWKHU� FDVH�� 8.� JHQHUDOO\� DFFHSWHG� DFFRXQWLQJ�
SUDFWLFH�

���� ,Q� WKH� &RUSRUDWLRQ� 7D[� $FWV� ³LQWHUQDWLRQDO� DFFRXQWLQJ�
VWDQGDUGV´� KDV� WKH� VDPH� PHDQLQJ� DV� LQ� UHJXODWLRQ� �(&�� QR�
���������� RI� WKH�(XURSHDQ�3DUOLDPHQW� DQG� WKH�&RXQFLO� RI� ���
-XO\������RQ�WKH�DSSOLFDWLRQ�RI�LQWHUQDWLRQDO�VWDQGDUGV�´

��� )RU�FRQYHQLHQFH�� ,�ZLOO� UHIHU� WR�DFFRXQWV�SUHSDUHG� LQ�DFFRUGDQFH�ZLWK�HLWKHU� ,$6�RU�
8.�*$$3�DV�*$$3�FRPSOLDQW�DFFRXQWV�

7KH�UHOHYDQW�OHJLVODWLRQ

��� ,Q�ZKDW� IROORZV�� ,� VHW� RXW� RU� VXPPDULVH� WKH� UHOHYDQW� SDUDJUDSKV� RI� VFKHGXOH� ���� DV�
WKH\�DSSOLHG� LQ� WKH�WD[�\HDU���������� ODUJHO\�DV� WKH�87�GLG� LQ� LWV�'HFLVLRQ�DW� >��@�±
>��@��

��� 3DUDJUDSK������VWDWHV�

�)RU� WKH� SXUSRVHV� RI� FRUSRUDWLRQ� WD[� DOO� SURILWV� DULVLQJ� WR� D�
FRPSDQ\� IURP� LWV� GHULYDWLYHV� FRQWUDFWV� VKDOO� EH� FKDUJHDEOH� WR�
WD[�DV�LQFRPH�LQ�DFFRUGDQFH�ZLWK�WKLV�6FKHGXOH��

��� 3DUDJUDSK������SURYLGHV�WKDW�6FKHGXOH����LV�WKH�H[FOXVLYH�SURYLVLRQ�IRU�FKDUJLQJ�VXFK�
SURILWV�WR�FRUSRUDWLRQ�WD[�

��� 3DUDJUDSK� �� GHILQHV� ³GHULYDWLYH� FRQWUDFWV´� IRU� WKHVH� SXUSRVHV�� DQG� WKH� GHILQLWLRQ�
LQFOXGHV� RSWLRQV�� IXWXUHV� DQG� FRQWUDFWV� IRU� GLIIHUHQFHV�� 7KHUH� LV� QR� GLVSXWH� WKDW� WKH�
FRQWUDFWV� LQ� TXHVWLRQ� RI� 8QLRQ� &DVWOH� DQG� /DGEURNHV� ZHUH GHULYDWLYH FRQWUDFWV�� DV�
GHILQHG��WR�ZKLFK�,$6����DSSOLHG�

��� 3DUDJUDSK����SURYLGHV��VR�IDU�DV�PDWHULDO��

�����)RU� WKH�SXUSRVHV�RI�FRUSRUDWLRQ� WD[� WKH�SURILWV�DQG� ORVVHV�
DULVLQJ� IURP� WKH� GHULYDWLYH� FRQWUDFWV� RI� D� FRPSDQ\� VKDOO� EH�
FRPSXWHG� LQ� DFFRUGDQFH�ZLWK� WKLV� SDUDJUDSK� XVLQJ� WKH� FUHGLWV�
DQG� GHELWV� JLYHQ� IRU� WKH� DFFRXQWLQJ� SHULRG� LQ� TXHVWLRQ� E\� WKH�
IROORZLQJ�SURYLVLRQV�RI�WKLV�6FKHGXOH�´
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��� 7KH�UHPDLQGHU�RI�SDUDJUDSK����WKHQ�PDNHV�GLIIHUHQW�SURYLVLRQ�GHSHQGLQJ�RQ�ZKHWKHU�
RU� QRW� WKH� FRPSDQ\� LV� D� SDUW\� WR� D� GHULYDWLYH� FRQWUDFW� IRU� WKH� SXUSRVHV� RI� D� WUDGH�
FDUULHG�RQ�E\�LW��

��� 3DUDJUDSK����RI�6FKHGXOH�����ZKLFK�LV�FHQWUDO�WR�WKH�GLVSXWHG�LVVXHV��SURYLGHV��VR�IDU�
DV�PDWHULDO��

�����7KH�FUHGLWV�DQG�GHELWV�WR�EH�ERXJKW�LQWR�DFFRXQW�LQ�WKH�FDVH�
RI� DQ\� FRPSDQ\� LQ� UHVSHFW� RI� LWV� GHULYDWLYH� FRQWUDFWV� VKDOO� EH�
WKH� VXPV�ZKLFK��ZKHQ� WDNHQ� WRJHWKHU�� IDLUO\� UHSUHVHQW� IRU� WKH�
DFFRXQWLQJ�SHULRG�LQ�TXHVWLRQ�±

�D��DOO�SURILWV�DQG�ORVVHV�RI�WKH FRPSDQ\�ZKLFK��GLVUHJDUGLQJ�
DQ\� FKDUJHV� RU� H[SHQVHV�� DULVH� WR� WKH� FRPSDQ\� IURP� LWV�
GHULYDWLYH�FRQWUDFWV�DQG�UHODWHG�WUDQVDFWLRQV��DQG

�E��DOO�FKDUJHV�DQG�H[SHQVHV�LQFXUUHG�E\�WKH�FRPSDQ\�XQGHU�
RU� IRU� WKH� SXUSRVHV� RI� LWV� GHULYDWLYH� FRQWUDFWV� DQG� UHODWHG�
WUDQVDFWLRQV��

����

���� ,Q� WKLV� 6FKHGXOH� �UHODWHG� WUDQVDFWLRQ��� LQ� UHODWLRQ� WR� D�
GHULYDWLYH� FRQWUDFW�� PHDQV� DQ\� GLVSRVDO� RU� DFTXLVLWLRQ� �LQ�
ZKROH�RU�LQ�SDUW��RI�ULJKWV�RU�OLDELOLWLHV�XQGHU�WKH�GHULYDWLYH�
FRQWUDFW�

����7KH�FDVHV�ZKHUH�WKHUH�VKDOO�EH�WDNHQ�IRU WKH�SXUSRVHV�RI�
VXE�SDUDJUDSK�����WR�EH�D�GLVSRVDO�RU�DFTXLVLWLRQ�RI�ULJKWV�RU�
OLDELOLWLHV�XQGHU�D�GHULYDWLYH�FRQWUDFW�VKDOO�LQFOXGH�±

�D�� WKRVH� ZKHUH� VXFK� ULJKWV� RU� OLDELOLWLHV� DUH� WUDQVIHUUHG� RU�
H[WLQJXLVKHG�E\�DQ\�VDOH��JLIW��VXUUHQGHU�RU�UHOHDVH��DQG

�E��WKRVH�ZKHUH�WKH�FRQWUDFW�LV�GLVFKDUJHG�E\�SHUIRUPDQFH�LQ�
DFFRUGDQFH�ZLWK�LWV�WHUPV�

���� 7KLV� SDUDJUDSK� KDV� HIIHFW� VXEMHFW� WR� WKH� IROORZLQJ�
SURYLVLRQV�RI�WKLV 6FKHGXOH�´

��� 3DUDJUDSK���$����SURYLGHV�

�6XEMHFW� WR� WKH� SURYLVLRQV� RI� WKLV� 6FKHGXOH� �LQFOXGLQJ� LQ�
SDUWLFXODU�� SDUDJUDSK� �������� WKH� DPRXQWV WR� EH� EURXJKW� LQWR�
DFFRXQW�E\�D�FRPSDQ\� IRU�DQ\�SHULRG� IRU� WKH�SXUSRVHV�RI� WKLV�
6FKHGXOH�DUH�WKRVH�WKDW��LQ�DFFRUGDQFH�ZLWK�JHQHUDOO\�DFFHSWHG�
DFFRXQWLQJ� SUDFWLFH�� DUH� UHFRJQLVHG� LQ� GHWHUPLQLQJ� WKH�
FRPSDQ\
V�SURILW�RU�ORVV�IRU�WKH�SHULRG��

��� 3DUDJUDSK���%����SURYLGHV�
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�$Q\�UHIHUHQFH�LQ�WKLV�6FKHGXOH�WR�DQ�DPRXQW�EHLQJ�UHFRJQLVHG�
LQ�GHWHUPLQLQJ�D�FRPSDQ\
V�SURILW�RU� ORVV� IRU�D�SHULRG� LV� WR�DQ�
DPRXQW�EHLQJ�UHFRJQLVHG�IRU�DFFRXQWLQJ�SXUSRVHV�±

�D�� LQ� WKH� FRPSDQ\
V� SURILW� DQG� ORVV� DFFRXQW� RU� LQFRPH�
VWDWHPHQW��

�E�� LQ� WKH� FRPSDQ\
V� VWDWHPHQW� RI� UHFRJQLVHG� JDLQV� DQG�
ORVVHV�RU�VWDWHPHQW�RI�FKDQJHV�LQ�HTXLW\��RU

�F�� LQ� DQ\�RWKHU� VWDWHPHQW�RI� LWHPV�EURXJKW� LQWR� DFFRXQW� LQ�
FRPSXWLQJ�WKH�FRPSDQ\
V�SURILWV�DQG�ORVVHV�IRU�WKDW�SHULRG��

��� 3DUW���RI�6FKHGXOH����FRQWDLQV�VSHFLDO�FRPSXWDWLRQDO�SURYLVLRQV��2I�WKHVH��SDUDJUDSK�
��$� KHDGHG��'HELWV�DQG�FUHGLWV�UHFRJQLVHG�LQ�HTXLW\�RU�VKDUHKROGHUV
�IXQGV�� VWDWHV�

�:KHUH� LQ� DFFRUGDQFH� ZLWK� JHQHUDOO\� DFFHSWHG� DFFRXQWLQJ�
SUDFWLFH�D�GHELW�RU�FUHGLW�IRU�D�SHULRG�LQ�UHVSHFW�RI�D�GHULYDWLYH�
FRQWUDFW�RI�D�FRPSDQ\�

�D��LV�UHFRJQLVHG�LQ�HTXLW\�RU�VKDUHKROGHUV
�IXQGV��DQG�

�E�� LV� QRW� UHFRJQLVHG� LQ� DQ\� RI� WKH� VWDWHPHQWV� PHQWLRQHG� LQ�
SDUDJUDSK���%����

WKH�GHELW�RU�FUHGLW�VKDOO�EH�EURXJKW�LQWR�DFFRXQW�IRU WKDW�SHULRG�
IRU� WKH�SXUSRVHV�RI�WKLV�&KDSWHU� LQ� WKH�VDPH�ZD\�DV�D�GHELW�RU�
FUHGLW� WKDW�� LQ� DFFRUGDQFH� ZLWK� JHQHUDOO\� DFFHSWHG� DFFRXQWLQJ�
SUDFWLFH�� LV�EURXJKW� LQWR�DFFRXQW� LQ�GHWHUPLQLQJ�WKH�FRPSDQ\
V�
SURILW�RU�ORVV�IRU�WKDW�SHULRG��

7KH�LVVXHV

��� 7KH�LVVXHV�DULVLQJ�RQ�VFKHGXOH�����DV�WKH\�ZHUH�DUJXHG�EHIRUH�ERWK�7ULEXQDOV��ZHUH�DV�
IROORZV�

D� 'LG� WKH� DFFRXQWLQJ� ORVV� UHVXOWLQJ� IURP� WKH� GHUHFRJQLWLRQ� FRQVWLWXWH� D�
³ORVV´� IRU� WKH�SXUSRVHV�RI�SDUDJUDSK�������RI� VFKHGXOH���� �WKH� ³ORVV´�
LVVXH�"

E� ,I�WKHUH�ZDV�D�³ORVV´��GLG�LW�³DULVH�IURP´�WKH�GHULYDWLYH�FRQWUDFWV�IRU�WKH�
SXUSRVHV�RI�SDUDJUDSK����RI�VFKHGXOH�����WKH�³DULVH�IURP´�LVVXH�"

F� ,I� WKHUH�ZDV� D� ³ORVV´�� GLG� WKH� UHOHYDQW�GHELW� ³IDLUO\� UHSUHVHQW´� D� ORVV�
DULVLQJ�IURP�GHULYDWLYH�FRQWUDFWV�IRU�WKH�SXUSRVHV�RI�SDUDJUDSK�����WKH�
³IDLUO\�UHSUHVHQW´�LVVXH�"

G� $UH� WKH� GHELWV� UHFRJQLVHG� XQGHU� SDUDJUDSK� ��$� VXEMHFW� WR� WKH�
UHTXLUHPHQWV�RI�SDUDJUDSK���� �WKH�*DWHZD\� LVVXH�"�7KLV� LVVXH�DSSOLHV�
RQO\�WR�/DGEURNHV�
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��� 5HYHUVLQJ�WKH�)77�RQ�WKH�³ORVV´� LVVXH�� WKH�87�KHOG�WKDW� WKH�GHELW�DWWULEXWDEOH�WR� WKH�
GHUHFRJQLWLRQ�ZDV�D� ³ORVV´�ZLWKLQ� WKH�PHDQLQJ�RI� VFKHGXOH�����2Q� WKH�³DULVH� IURP´�
LVVXH�� WKH� 87� UHYHUVHG� WKH� )77¶V� GHFLVLRQ� WKDW� DQ\� ORVV� GLG� DULVH� IURP� GHULYDWLYH�
FRQWUDFWV�IRU�WKH�SXUSRVHV�RI�SDUDJUDSK�����$JUHHLQJ�ZLWK WKH�)77��WKH�87�KHOG�WKDW��
LI��FRQWUDU\�WR�WKHLU�GHFLVLRQ�RQ�WKH�³DULVH�IURP´ LVVXH��WKH�UHOHYDQW�ORVV�GLG�DULVH�IURP�
WKH� GHULYDWLYH� FRQWUDFWV�� WKH UHVXOWLQJ GHELWV ZRXOG� KDYH� IDLUO\� UHSUHVHQWHG� WKRVH�
ORVVHV� 7KXV��DOWKRXJK�WKH�87�KHOG�LQ�IDYRXU�RI�8QLRQ�&DVWOH�RQ�WKH�³ORVV´ DQG�³IDLUO\�
UHSUHVHQW´�LVVXHV��LW�KHOG�LQ�IDYRXU�RI�+05&�RQ�WKH�³DULVH�IURP´�DQG�GLVPLVVHG�8QLRQ�
&DVWOH¶V�DSSHDO�

��� +05&�UDQ�DQ�DOWHUQDWLYH�FDVH DJDLQVW�8QLRQ�&DVWOH EHIRUH�WKH�)77�DQG�WKH�87�WKDW��LI�
+05&�IDLOHG�XQGHU�VFKHGXOH���� WKH� LVVXH�RI� WKH�ERQXV�VKDUHV�E\�8QLRQ�&DVWOH� IHOO�
ZLWKLQ� WKH� VFRSH� RI� WKH� WUDQVIHU� SULFLQJ� UXOHV� LQ� VFKHGXOH� ��$$� WR� WKH� ,QFRPH� DQG�
&RUSRUDWLRQ�7D[HV�$FW� ������ WKHUHE\� UHGXFLQJ� WR� QLO� WKH� DPRXQW� GHGXFWLEOH� IRU� WKH�
GHELW��,Q�YLHZ�RI�WKH�GHFLVLRQV�RI�ERWK�7ULEXQDOV�LQ�IDYRXU�RI�+05& XQGHU�VFKHGXOH�
����WKLV�LVVXH�ZDV�QRW�GHWHUPLQDWLYH�RI�WKH�DSSHDOV��1RQHWKHOHVV��ERWK�7ULEXQDOV�TXLWH�
SURSHUO\ GHFLGHG WKLV LVVXH�� LQ� FDVH� LW� VKRXOG�EH�PDWHULDO� RQ� DQ� DSSHDO��'LVDJUHHLQJ�
ZLWK� WKH� )77�� WKH� 87� KHOG� WKDW� WKH� LVVXH� RI� WKH� VKDUHV� ZDV� D� ³SURYLVLRQ´� ZLWKLQ�
VFKHGXOH���$$�ZKLFK�ZDV� WKHUHIRUH�FDSDEOH�RI� DSSO\LQJ� LQ�8QLRQ�&DVWOH¶V�FDVH�� ,Q�
YLHZ�RI�WKH�FRQFOXVLRQ�WR�ZKLFK�,��DQG��DV�,�XQGHUVWDQG�LW��WKH�RWKHU�PHPEHUV�RI�WKH�
FRXUW�� KDYH� FRPH� RQ� WKH� LVVXHV� XQGHU� VFKHGXOH� ���� LW� LV� QRW� QHFHVVDU\� WR� GHFLGH�
+05&¶V�DOWHUQDWLYH�FDVH�XQGHU�VFKHGXOH���$$�DQG�ZH�GLG�QRW KHDU�DUJXPHQW�RQ�LW��

��� $V�ZLOO�ODWHU�DSSHDU� WKH�³IDLUO\�UHSUHVHQW´�LVVXH�FDQQRW��LQ�P\�MXGJPHQW� EH�GLYRUFHG�
IURP�WKH�³ORVV´�LVVXH�DQG�WKH�³DULVH�IURP´�LVVXH��7KH�WDVN�IRU�WKH�FRXUW�RQ�WKHVH�LVVXHV�
LV�WR�FRQVWUXH�DQG�DSSO\�SDUDJUDSKV����DQG�����KDYLQJ�UHJDUG�WR WKH�RWKHU�SDUDJUDSKV�
RI�VFKHGXOH�����SDUWLFXODUO\�SDUDJUDSKV���$ DQG���%��

��� 3DUDJUDSK�������FRQWDLQV�WKH�JHQHUDO�SURYLVLRQ�WKDW�IRU�WKH�SXUSRVHV�RI�WKH�FKDUJH�WR�
FRUSRUDWLRQ� WD[� LPSRVHG� E\� SDUDJUDSK� ��� WKH� SURILWV� DQG� ORVVHV� DULVLQJ� IURP� WKH�
GHULYDWLYH� FRQWUDFWV� RI� D� FRPSDQ\ DUH� WR�EH� FRPSXWHG�³XVLQJ� WKH� FUHGLWV� DQG�GHELWV�
JLYHQ� IRU� WKH� DFFRXQWLQJ� SHULRG� LQ� TXHVWLRQ� E\� WKH� IROORZLQJ� SURYLVLRQV� RI� WKLV�
6FKHGXOH´��/HDYLQJ�WR�RQH�VLGH�WKH�*DWHZD\�LVVXH��WKHVH�ZRUGV OHDG�WR SDUDJUDSK����
DQG� LQ�SDUWLFXODU�IRU�SUHVHQW�SXUSRVHV��WR�SDUDJUDSK�������

��� 3DUDJUDSK�������SURYLGHV�WKDW�³>W@KH�FUHGLWV�DQG�GHELWV WR�EH�EURXJKW�LQWR�DFFRXQW´�LQ�
UHVSHFW�RI�D�FRPSDQ\¶V�GHULYDWLYH�FRQWUDFWV DUH�³WKH�VXPV�ZKLFK��ZKHQ�WDNHQ�WRJHWKHU��
IDLUO\�UHSUHVHQW��IRU�WKH�DFFRXQWLQJ�SHULRG�LQ�TXHVWLRQ��D��DOO�SURILWV�DQG�ORVVHV�RI�WKH�
FRPSDQ\�ZKLFK��GLVUHJDUGLQJ�DQ\�FKDUJHV�RU�H[SHQVHV��DULVH�WR�WKH�FRPSDQ\�IURP�LWV�
GHULYDWLYH�FRQWUDFWV�DQG�UHODWHG�WUDQVDFWLRQV´��

��� ,Q�GHWHUPLQLQJ�³WKH�DPRXQWV�WR�EH�EURXJKW�LQWR�DFFRXQW�E\�D�FRPSDQ\�IRU�DQ\�SHULRG�
IRU� WKH� SXUSRVHV� RI� WKLV 6FKHGXOH´�� SDUDJUDSK� ��$��� SURYLGHV� WKDW�� VXEMHFW� WR� WKH�
SURYLVLRQV� RI� WKH� VFKHGXOH� �LQFOXGLQJ�� LQ� SDUWLFXODU�� SDUDJUDSK� �������� WKH� DPRXQWV
VKDOO� EH�³WKRVH� WKDW�� LQ� DFFRUGDQFH�ZLWK� JHQHUDOO\� DFFHSWHG� DFFRXQWLQJ� SUDFWLFH�� DUH�
UHFRJQLVHG�LQ�GHWHUPLQLQJ�WKH�FRPSDQ\¶V�SURILW�DQG�ORVV�IRU�WKDW�SHULRG´��7KH�HIIHFW�RI�
WKHVH�ZRUGV�LV�GHWHUPLQHG E\�SDUDJUDSK���%��� ZKLFK SURYLGHV WKDW�DQ\�UHIHUHQFH�LQ�
WKH� VFKHGXOH� WR� ³DQ DPRXQW� EHLQJ� UHFRJQLVHG� LQ� GHWHUPLQLQJ� D� FRPSDQ\¶V� SURILW� RU�
ORVV� IRU� D� SHULRG� LV� WR� DQ� DPRXQW� EHLQJ� UHFRJQLVHG� IRU� DFFRXQWLQJ� SXUSRVHV´ LQ� WKH�
FRPSDQ\¶V�SURILW�DQG�ORVV�DFFRXQW�RU LQ�DQ\�RI�WKH RWKHU�DFFRXQWV�RU�VWDWHPHQWV OLVWHG�
LQ�SDUDJUDSK���%������
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��� 7KH�HIIHFW� RI�SDUDJUDSKV���$�DQG���%� LV� WR� WDNH� DV� D� VWDUWLQJ�SRLQW� WKH� FUHGLWV� DQG�
GHELWV�LQ�D�WD[SD\HU�FRPSDQ\¶V�*$$3�FRPSOLDQW�DFFRXQWV� ,PSRUWDQWO\� KRZHYHU� WKLV�
LV�TXDOLILHG�E\� WKH�RSHQLQJ�ZRUGV�RI�SDUDJUDSK���$��³>V@XEMHFW� WR� WKH�SURYLVLRQV�RI�
WKLV�6FKHGXOH �LQFOXGLQJ��LQ�SDUWLFXODU��SDUDJUDSK�������´��)RU�WKH�UHDVRQV�ZKLFK�,�ZLOO�
GHYHORS� ODWHU�� WKLV� TXDOLILFDWLRQ� VXEMHFWV� WKH� FUHGLWV� DQG� GHELWV� DV� VKRZQ� LQ�*$$3�
FRPSOLDQW DFFRXQWV WR WKH ³IDLUO\�UHSUHVHQW´�UHTXLUHPHQW�LQ�SDUDJUDSK��������

7KH�³ORVV´�LVVXH

��� 7KH� ³ORVV´� LVVXH� DULVHV� EHFDXVH� +05&� VXEPLW� WKDW�� HYHQ� OHDYLQJ� DVLGH� WKH� ³IDLUO\�
UHSUHVHQW´� UHTXLUHPHQW�� WKHUH� ZDV� QR� ³ORVV´ IRU� WKH� SXUSRVHV� RI� SDUDJUDSK� ������
DULVLQJ� IURP� WKH� GHUHFRJQLWLRQ�� 7KH�PHUH� IDFW� WKDW� DQ� DFFRXQWLQJ� GHELW� ZDV� FUHDWHG�
XSRQ�WKH�LVVXH�RI�WKH�$�6KDUHV�GLG�QRW�QHFHVVDULO\�PHDQ�WKDW�WKH�GHELW�UHSUHVHQWHG�D�
³ORVV´�RU�³H[SHQVH´�ZLWKLQ�WKH�PHDQLQJ�RI�SDUDJUDSK������� )RU�WKDW�SXUSRVH��LW�ZDV�
QHFHVVDU\�WR�DQDO\VH�WKH�WUXH�QDWXUH�RI�WKH�WUDQVDFWLRQ�OHDGLQJ�WR�WKH�GHUHFRJQLWLRQ�LQ�
RUGHU�WR�GHWHUPLQH�ZKHWKHU��DV�D�PDWWHU�RI�ODZ��LW�SURGXFHG�D�ORVV�

��� 7KH�)77�DFFHSWHG�+05&¶V�VXEPLVVLRQ�WKDW� WKHUH�ZDV�QR�ORVV� DV�8QLRQ�&DVWOH�ZDV�
HQWLWOHG�WR�H[DFWO\�WKH�VDPH�DPRXQW�RQ�FORVH�RXW�RI�WKH�RSWLRQV�DIWHU�WKH�LVVXH�RI�WKH�$�
6KDUHV�DV�LW�ZDV�EHIRUH�WKHLU�LVVXH��,W�UHFHLYHG�WKH�IXOO�FDVK�EHQHILW�XQGHU�WKH�FORVHG�
RXW�RSWLRQV�DQG�GLVWULEXWHG�����RI�LW�E\�ZD\�RI�GLYLGHQG�RQ�WKH�$�6KDUHV��7KH�LVVXH�
RI� WKH�$� 6KDUHV� DQG� WKH� FRQVHTXHQW� GHUHFRJQLWLRQ� LQYROYHG� QR� UHDO� ORVV� IRU� 8QLRQ�
&DVWOH�

��� 7KH�87�UHYHUVHG�WKH�)77�RQ�WKLV�LVVXH��,W�DFFHSWHG�WKDW�+05&�PD\�EH�ULJKW�WKDW�WKH�
LVVXH�RI�WKH�$�6KDUHV�GLG�QRW�LQYROYH�D�ORVV�LQ�UHODWLRQ�WR�WKH�UHOHYDQW�RSWLRQV��DW�OHDVW�
LQ� FRPPRQ�SDUODQFH��EXW� VDLG� DW� >��@� WKDW� WKH� LVVXH�ZDV� WKH�PHDQLQJ�RI� ³ORVVHV´� LQ�
SDUDJUDSK�������ZKHUH�WKH�FUHGLWV�DQG�GHELWV�WR�EH�EURXJKW�LQWR�DFFRXQW�LQ�FRPSXWLQJ�
SURILWV� DQG� ORVVHV� DUH�� E\� YLUWXH� RI� SDUDJUDSK� ��$�� WKRVH� UHFRJQLVHG� LQ� *$$3�
FRPSOLDQW�DFFRXQWV�

��� ,� DJUHH�ZLWK� WKH�87¶V� FRQFOXVLRQ� RQ� WKH� ³ORVV´� LVVXH� DQG�ZLWK� WKHLU� UHDVRQ� DV� MXVW�
VXPPDULVHG� ,I�WKH�³IDLUO\�UHSUHVHQW´�UHTXLUHPHQW�LV�LJQRUHG��D�FRPSDQ\¶V�SURILWV�DQG�
ORVVHV�DUH�XQGHU�WKHVH�SDUDJUDSKV�GHWHUPLQHG�E\�WKH�HQWULHV�LQ�WKH�FRPSDQ\¶V�*$$3�
FRPSOLDQW�DFFRXQWV��7KDW�LV�WKH�SXUSRVH�RI�SDUDJUDSKV���$�DQG���%��,W�LV�QRW�WKH�XVH�
RI� WKH� ZRUGV ³SURILWV´ DQG� ³ORVVHV´ LQ� SDUDJUDSK� ��� ZKLFK� UHTXLUHV� D� IXUWKHU�
DVVHVVPHQW�RI�WKHLU�FKDUDFWHU�EXW�WKH�³IDLUO\�UHSUHVHQW´�UHTXLUHPHQW��,W�LV�OHJLWLPDWH�WR�
DVN�ZK\� WKH� ³IDLUO\� UHSUHVHQW´� UHTXLUHPHQW� VKRXOG�EH� LQFOXGHG� DW� DOO� LI� VXFK� IXUWKHU�
DVVHVVPHQW�ZDV�LQ�DQ\�HYHQW�UHTXLUHG�

��� ,Q�WKH�UHVW�RI�>��@�DQG�LQ�>��@�>��@�WKH�87�JDYH�IXUWKHU�UHDVRQV�IRU�WKHLU�FRQFOXVLRQ�
ZKLFK DUH�EHVW�GLVFXVVHG�LQ�WKH�FRQWH[W�RI�WKH�³IDLUO\�UHSUHVHQW´�LVVXH�

7KH�³IDLUO\�UHSUHVHQW´�LVVXH

��� ,W� ZDV� FRPPRQ� JURXQG� EHORZ� DQG� EHIRUH� XV� WKDW WKH� ZRUGV ³IDLUO\� UHSUHVHQW´ LQ�
SDUDJUDSK������ GLG�PRUH�WKDQ JRYHUQ�MXVW�WKH�LPPHGLDWHO\�IROORZLQJ�ZRUGV ³IRU�WKH�
DFFRXQWLQJ� SHULRG� LQ� TXHVWLRQ´�� $V� REVHUYHG� E\� WKH� 87� DW� >��@�� LW� FRXOG� QRW� EH�
UHJDUGHG�DV�³D�FULWHULRQ�UHODWLQJ�PHUHO\�WR�DWWULEXWLRQ�RU�WLPLQJ�RI�ORVVHV�DQG�SURILWV´��
UHO\LQJ�RQ� WKH�GHFLVLRQ�RI� WKH�6XSUHPH�&RXUW� LQ�'&&�+ROGLQJ�/WG�Y�+05&� >����@�
8.6&�����>����@���:/5����DQG�WKH�GHFLVLRQ�RI�D�GLIIHUHQWO\�FRQVWLWXWHG 87�LQ�*')�
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6XH]� 7KH 87� ZHQW� RQ� WR� H[SUHVV� WKH� YLHZ� WKDW�� RQ� WKH� RWKHU� KDQG�� ³LW� FDQQRW� EH�
UHJDUGHG� DV� SURYLGLQJ� D� IUHHVWDQGLQJ� FULWHULRQ� RI� IDLUQHVV� E\� ZKLFK� PHDQV� WKH�
DFFRXQWLQJ�WUHDWPHQW�RI�SURILWV�DQG�ORVVHV�FDQ�EH�UHRSHQHG´��

��� '&&� +ROGLQJ� DQG *')� 6XH] ZHUH� GHFLVLRQV� RQ� WKH� ORDQ� UHODWLRQVKLS� FRGH� LQ� WKH�
)LQDQFH�$FW������EXW� WKH�SDUWLHV�DFFHSWHG� WKDW� WKHUH�ZDV�QR� UHOHYDQW�GLVWLQFWLRQ� IRU�
SUHVHQW� SXUSRVHV EHWZHHQ� WKH� ORDQ� UHODWLRQVKLS� FRGH� DQG� WKH� GHULYDWLYHV� FRQWUDFWV�
FRGH�LQ�VFKHGXOH�����7KH�87�WRRN�WKRVH�GHFLVLRQV�DV�DXWKRULW\�IRU�WKH�SURSRVLWLRQ�WKDW�
³IDLUO\� UHSUHVHQW´� HQDEOHV� +05& WR� SUHYHQW� D� PLVPDWFK� LQ� DFFRXQWLQJ� WUHDWPHQW�
EHWZHHQ�WKH�DFFRXQWV�RI�D�SDUHQW�FRPSDQ\�DQG�WKH�DFFRXQWV�RI�D�VXEVLGLDU\�LQ�UHODWLRQ�
WR� WKH� VDPH� WUDQVDFWLRQ�� :KLOH� LW� ZDV� DUJXDEOH� WKDW� VXFK� PLVPDWFKHV� PD\� QRW� EH�
FRQILQHG� WR� FDVHV� RI� SDUHQW� DQG� VXEVLGLDU\�� WKHUH� ZDV� QR� DXWKRULW\� WKDW� ³IDLUO\�
UHSUHVHQW´�HQFRPSDVVHG�DQ\�RWKHU�FDWHJRU\�RI�FDVH��$FFRUGLQJO\��WKH�87�FRQVLGHUHG�
WKDW� WKH� TXHVWLRQ� RQ� WKH� DXWKRULWLHV� ZDV� ZKHWKHU� WKHUH� ZDV� DQ\� NLQG� RI� DFFRXQWLQJ�
PLVPDWFK�LQ�WKH�FDVH�RI�8QLRQ�&DVWOH�DQG�LW�FRQFOXGHG�WKHUH�ZDV�QRQH�

��� 6LQFH�WKH�87�JDYH�LWV�'HFLVLRQ LQ�WKH�SUHVHQW�FDVH��WKLV�FRXUW�KDV�JLYHQ�MXGJPHQW�LQ�
*')�6XH]��VHH�>����@�(:&$�&LY�������>����@���$OO�(5����� ,Q�KLV�MXGJPHQW��ZLWK�
ZKLFK� /RUG� .LWFKLQ� DQG� $VSOLQ� /-� DJUHHG�� +HQGHUVRQ� /-� WUDFHG� WKH� JHQHVLV� DQG�
GHYHORSPHQW� RI� WKH� UHOHYDQW� SURYLVLRQV� RI� WKH� ORDQ UHODWLRQVKLS FRGH�� ZKLFK� DUH�
SUHFLVHO\� PLUURUHG� LQ� WKH� HTXLYDOHQW� SURYLVLRQV� RI� VFKHGXOH� ���� 6HFWLRQ� ��� RI� WKH�
)LQDQFH�$FW������PLUURUV�SDUDJUDSK����RI� VFKHGXOH�����%RWK�ZHUH� DPHQGHG�E\� WKH�
)LQDQFH�$FW������WR�UHPRYH�WKH�ZRUGV�³LQ�DFFRUGDQFH�ZLWK�DQ�DXWKRULVHG�DFFRXQWLQJ�
PHWKRG´� DQG� WKH� SURYLVLRQV GHDOLQJ�ZLWK� DXWKRULVHG� DFFRXQWLQJ�PHWKRGV ZHUH� DOVR�
GHOHWHG��$OVR�GHOHWHG�ZHUH VHFWLRQ�������DQG�SDUDJUDSK�������ZKLFK�SURYLGHG�WKDW�WKH�
UHIHUHQFH� WR�SURILWV�DQG� ORVVHV�DULVLQJ� WR�D�FRPSDQ\� LQFOXGHG�DQ\�SURILWV�DQG� ORVVHV�
ZKLFK� LQ� DFFRUGDQFH�ZLWK�JHQHUDOO\� DFFHSWHG�DFFRXQWLQJ�SUDFWLFH�ZHUH� FDUULHG� WR�RU�
VXVWDLQHG� E\� DQ\� UHVHUYH� PDLQWDLQHG� E\� WKH� FRPSDQ\�� 7KHVH� GHOHWLRQV� UHPRYHG D�
GLUHFW� H[SUHVV� OLQN�EHWZHHQ�*$$3� DQG� VHFWLRQ� ���DQG�SDUDJUDSK�����EXW� WKH\�ZHUH�
UHSODFHG� E\ WKH� LQGLUHFW� OLQN� LQWURGXFHG� E\ VHFWLRQ� ��$� DQG� SDUDJUDSK� ��$
UHVSHFWLYHO\���

��� 6HFWLRQ� ��$� DQG� SDUDJUDSK� ��$� ZHUH� DPHQGHG� E\� VFKHGXOH� �� WR� WKH� )LQDQFH� $FW�
������ZKLFK�ZDV�H[SUHVVO\�HQDFWHG�WR�FRXQWHU�WD[�DYRLGDQFH� 7KH�ZRUGV�³�LQFOXGLQJ��
LQ� SDUWLFXODU�� >SDUDJUDSK� ������VHFWLRQ� �����@´� ZHUH� LQVHUWHG� DIWHU� ³6XEMHFW� WR� WKH�
SURYLVLRQV� RI� WKLV� >6FKHGXOH�&KDSWHU@´� &RPPHQWLQJ� RQ� WKLV� DPHQGPHQW� DW� >��@��
+HQGHUVRQ�/-�VDLG�

³,� ZRXOG� EH� LQFOLQHG� WR� LQIHU� WKDW 3DUOLDPHQW¶V� SXUSRVH� PXVW�
KDYH� EHHQ� WR� PDNH� LW� FOHDU� WKDW� WKH� ³IDLUO\� UHSUHVHQW´�
UHTXLUHPHQW�LQ�V��������LV�D�VHSDUDWH�DQG�SRWHQWLDOO\�RYHUULGLQJ�
FRQGLWLRQ�ZKLFK�KDV�WR�EH�VDWLVILHG��RQFH�WKH�LQLWLDO�FRPSXWDWLRQ�
LQ�DFFRUGDQFH�ZLWK�8.�*$$3�KDV�EHHQ�SHUIRUPHG�´

��� 7KH� FRPSXWDWLRQ� LQ� DFFRUGDQFH� ZLWK� *$$3�FRPSOLDQW� DFFRXQWV LV� SHUIRUPHG� IRU�
SURILWV�DQG�ORVVHV�DULVLQJ�IURP�GHULYDWLYH�FRQWUDFWV�XQGHU�SDUDJUDSK���$�DQG�IRU�ORDQ�
UHODWLRQVKLSV�XQGHU�VHFWLRQ���$�����+HQGHUVRQ�/-�ZHQW�RQ�WR�VD\�DW�>��@�

³WKH� UHTXLUHPHQW WR� ³IDLUO\� UHSUHVHQW´� WKH� SURILWV�� JDLQV� DQG�
ORVVHV�DULVLQJ�WR�WKH�FRPSDQ\�ZLOO�QRW�QHFHVVDULO\�EH�DQVZHUHG�
E\� VD\LQJ� WKDW� WKH\� DUH� UHFRJQLVHG� LQ� DFFRUGDQFH� ZLWK� 8.�
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*$$3��EHFDXVH�V�������ZRXOG�WKHQ�DGG�QRWKLQJ�RI�VXEVWDQFH�WR�
V���$����� DQG� WKHUH� ZRXOG� EH� QR� SRLQW� LQ� PDNLQJ� WKH� ODWWHU�
SURYLVLRQ�H[SUHVVO\�VXEMHFW�WR�WKH�IRUPHU�´

��� +DYLQJ�VXPPDULVHG�WKH�GHFLVLRQV�EHORZ�DQG�WKH�FRPSHWLQJ�VXEPLVVLRQV�RQ�DSSHDO�WR�
WKLV�FRXUW��+HQGHUVRQ�/-�UHLWHUDWHG�DW�>��@�WKDW�WKH�SXUSRVH�RI�WKH�DPHQGPHQWV�PDGH�
LQ������³PXVW�KDYH�EHHQ�WR�PDNH�LW�FOHDU��IRU�WKH�DYRLGDQFH�RI�DQ\�GRXEW�ZKLFK�PLJKW�
RWKHUZLVH�KDYH�DULVHQ��WKDW�WKH�IDLU�UHSUHVHQWDWLRQ�UHTXLUHPHQW�LQ�VHFWLRQ�������ZDV�D�
VHSDUDWH�DQG�RYHUULGLQJ�FRQGLWLRQ�ZKLFK�KDG�WR�EH�VDWLVILHG�LQ�FRPSXWLQJ�WKH�FUHGLWV�
DQG� GHELWV� WR� EH EURXJKW� LQWR� DFFRXQW� E\� D� FRPSDQ\� LQ� UHVSHFW� RI� LWV� ORDQ�
UHODWLRQVKLSV´��$W�>��@��+HQGHUVRQ�/-�VDLG�WKHUH�ZDV�OLWWOH�SRLQW�LQ�H[SUHVVO\�PDNLQJ�
VHFWLRQ� ��$���� >SDUDJUDSK� ��$���@� VXEMHFW� WR� VHFWLRQ� ������ >SDUDJUDSK� �����@� LI�
3DUOLDPHQW� KDG� LQWHQGHG� WKDW� WKH IDLU� UHSUHVHQWDWLRQ� UHTXLUHPHQW� VKRXOG� DOZD\V� EH�
DVVHVVHG�E\�UHIHUHQFH� WR� WKH�VDPH�DFFRXQWLQJ�FULWHULD�DV� WKRVH�PDQGDWHG�E\�VHFWLRQV�
��$�DQG���%�>SDUDJUDSKV���$�DQG���%@�

��� +HQGHUVRQ� /- UHMHFWHG� DV�ZKROO\� XQSHUVXDVLYH� WKH� VXEPLVVLRQ� WKDW� WKH� UHTXLUHPHQW�
KDG�RQO\�D�OLPLWHG�DWWULEXWLRQ�IXQFWLRQ DQG VDLG DW�>��@�

³7KH�REMHFWLRQ�WKDW�3DUOLDPHQW�ZRXOG�KDYH�IRUPXODWHG�VSHFLILF�
JXLGDQFH�RQ�WKH�DSSOLFDWLRQ�RI�WKH�IDLU�UHSUHVHQWDWLRQ�WHVW�� LI� LW�
ZDV� LQWHQGHG� WR�EH�DQ�RYHUULGLQJ�UHTXLUHPHQW�RI�D�VXEVWDQWLYH�
QDWXUH��LV�DW�ILUVW�VLJKW�PRUH�FRPSHOOLQJ��SDUWLFXODUO\�ZKHQ�LW�LV�
UHPHPEHUHG�WKDW�WKH�WHVW�ZDV�XQWLO������H[SOLFLWO\�OLQNHG�WR�³DQ�
DXWKRULVHG� DFFRXQWLQJ� PHWKRG´�� 1HYHUWKHOHVV�� ,� GR� QRW� WKLQN�
WKDW�WKH�REMHFWLRQ�LV�ZHOO�IRXQGHG��DOWKRXJK�LW�ZDV�SHUVXDVLYHO\�
DGYDQFHG E\�0U�*KRVK��7KH�FRQFHSW�RI�IDLUQHVV�LV�FHQWUDO�ERWK�
WR� WKH� GHYHORSPHQW� DQG� DSSOLFDWLRQ RI� DFFRXQWLQJ� VWDQGDUGV��
DQG� WR�DQ\�SURFHVV�RI� MXGLFLDO�DSSUDLVDO�E\�D�FRXUW�RU� WULEXQDO��
,Q�LWVHOI��WKH�FRQFHSW�QHHGV�QR�HOXFLGDWLRQ��EXW�UDWKHU�SURYLGHV�D�
WRXFKVWRQH ZKLFK� LV�ZHOO� VXLWHG� WR�DSSOLFDWLRQ�E\�DFFRXQWDQWV��
ODZ\HUV DQG�MXGJHV��EULQJLQJ�WKHLU�SURIHVVLRQDO�H[SHULHQFH�DQG�
H[SHUWLVH�WR�EHDU�LQ�ZLGHO\�GLIIHULQJ�IDFWXDO�FRQWH[WV�´

��� :KLOH� WKLV�FRXUW�XSKHOG� WKH�87¶V�GHFLVLRQ� LQ�*')�6XH]�� LW�GLG� VR�RQ� WKH�EDVLV�RI� D�
PXFK� EURDGHU� UHDGLQJ� RI� WKH� HIIHFW� RI� WKH� ZRUGV� ³IDLUO\� UHSUHVHQW´�� 7KDW� UHDGLQJ�
VSHFLILFDOO\�UHMHFWHG�WKH�YLHZ�RI�WKH�87�LQ�*')�6XH]�WKDW�WKH\�FRXOG�QRW�EH�UHJDUGHG�
DV� D� IUHHVWDQGLQJ� FULWHULRQ�� ZKLFK� ZDV� QRW� ERXQG� E\� WKH� DFFRXQWLQJ� WUHDWPHQW� RI�
SURILWV�DQG�ORVVHV�DQG�FRXOG�LQGHHG�RYHUULGH�VXFK�WUHDWPHQW� 7KH�VDPH�DSSOLHV�LQ�WKH�
SUHVHQW� FDVH� ,W� LV� QRW� HQRXJK� WR� HQTXLUH�ZKHWKHU� WKHUH� LV� DQ\�DFFRXQWLQJ�PLVPDWFK�
EHWZHHQ�WKH�DFFRXQWV�RI�D�SDUHQW�DQG�LWV�VXEVLGLDU\�WKDW�UHTXLUHV�DQ�DGMXVWPHQW�WR�EH�
PDGH�WR�WKH�GHELWV�DQG�FUHGLWV�LQ 8QLRQ�&DVWOH¶V�DFFRXQWV�

��� ,W� KDV� ORQJ�EHHQ�HVWDEOLVKHG� WKDW� LQ� WKH�RUGLQDU\�ZD\� WKH�FRPSXWDWLRQ�RI� WKH�SURILWV�
DQG�ORVVHV�RI�D�EXVLQHVV�IRU� WD[�SXUSRVHV�LV� WR�EH�XQGHUWDNHQ�LQ�DFFRUGDQFH�ZLWK�WKH�
RUGLQDU\�SULQFLSOHV�RI�FRPPHUFLDO�DFFRXQWDQF\��ZKDW�LV�QRZ�FDOOHG�*$$3��)RU�PRUH
UHFHQW� DIILUPDWLRQV� RI� WKLV� SULQFLSOH�� VHH� *DOODJKHU� Y� -RQHV� �,QVSHFWRU� RI� 7D[HV��
>����@�&K������&$��DQG�+05&�Y�:LOOLDP�*UDQW�	�6RQV�'LVWLOOHUV�/WG�>����@�8.+/�
��� >����@� �� :/5� ������ %XW�� DV� 6LU� 7KRPDV� %LQJKDP� 05� DFNQRZOHGJHG� LQ�
*DOODJKHU� Y� -RQHV� DW� S������ WKLV�JHQHUDO� SULQFLSOH�PXVW�JLYH�ZD\� WR� DQ\�H[SUHVV�RU�
LPSOLHG�VWDWXWRU\�UXOH��7KH�³IDLUO\�UHSUHVHQW´ UHTXLUHPHQW�LV�VXFK�D�UXOH�
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��� ,Q�WKH�UHFHQW�GHFLVLRQ�RI�WKLV�FRXUW�LQ�+05&�Y�6PLWK�	�1HSKHZ�2YHUVHDV�/WG�>����@
(:&$�&LY������IXUWKHU�FRQVLGHUDWLRQ�ZDV�JLYHQ�WR�WKH�³IDLUO\�UHSUHVHQW´�UHTXLUHPHQW�
LQ�WKH�ORDQ�UHODWLRQVKLS�FRGH��7KH�FDVH�FRQFHUQHG�H[FKDQJH�ORVVHV�DQG�ZDV�GHFLGHG�RQ�
WKH�EDVLV�RI�WKH�VSHFLDO�SURYLVLRQV�LQWURGXFHG�WR�GHDO�ZLWK�VXFK�ORVVHV��ZKLFK�DUH�QRW
DSSOLFDEOH�WR�WKH�SUHVHQW�FDVH��6XEPLVVLRQV�ZHUH�PDGH�DV�WR�ZKHWKHU��LI�DSSOLFDEOH�WR�
H[FKDQJH� ORVVHV�� WKH� ORVVHV� LQ� LVVXH� LQ� WKDW� FDVH� VDWLVILHG� WKH� IDLUO\� UHSUHVHQW� WHVW��
*LYLQJ�WKH�OHDGLQJ�MXGJPHQW��5RVH�/-�FDUHIXOO\�FRQVLGHUHG�+HQGHUVRQ�/-¶V�MXGJPHQW�
LQ�*')�6XH]� DQG� LQ� D� SDVVDJH� DW� >��@��ZLWK�ZKLFK�&RXOVRQ�/-� VSHFLILFDOO\� DJUHHG��
VDLG�

³,�DJUHH�ZLWK�+05&¶V�VXEPLVVLRQ�WKDW�WKH�SUHVHQFH�RU�DEVHQFH�
RI� D� WD[� DYRLGDQFH� SXUSRVH� VKRXOG� QRW� EH� GHWHUPLQDWLYH��
$OWKRXJK� WKH� &RXUW� LQ� *')� 6XH]� H[SODLQHG� KRZ� WKH�
DPHQGPHQWV�WR�WKH�ORDQ�UHODWLRQVKLSV�UHJLPH�LQ������DQG������
ZHUH�SURPSWHG�E\�WKH�GHVLUH�WR�FORVH�ORRSKROHV�DQG�SUHYHQW�WD[�
DYRLGDQFH�� WKH� ZRUGLQJ� RI� WKH� VWDWXWH� GRHV� QRW� UHIHU� WR� WD[�
DYRLGDQFH� DV� D� \DUGVWLFN�� ,W� LV� QRW� FRUUHFW� WR� JLYH� WKH� µIDLUO\�
UHSUHVHQW¶�WHVW�D�OLPLWHG�PHDQLQJ�E\�UHJDUGLQJ�WD[�DYRLGDQFH�DV�
WKH� SDUDGLJP� VLWXDWLRQ�ZKHUH� WKH� WHVW� ZRXOG� QRW� EH�PHW�� 7KH�
WHVW�PD\�ZHOO� EH� IDLOHG� LQ� D� FDVH�ZKHUH� WKHUH� LV� DQ� DYRLGDQFH�
PRWLYH� EXW� ZKHUH� WKH� PRUH� VSHFLILF� SURYLVLRQV� GLUHFWHG� DW�
SUHYHQWLQJ� DYRLGDQFH� GR QRW�� IRU� ZKDWHYHU� UHDVRQ�� DSSO\��
+RZHYHU��WKH�RYHUULGH�LV�QRW�OLPLWHG�WR�WKDW�VLWXDWLRQ�VLQFH�LW�LV�
LQWHQGHG� WR� RSHUDWH� LQ� IDYRXU� RI� WKH� WD[SD\HU� DV� ZHOO� DV� LQ�
IDYRXU�RI�+05&��,W�PD\�OHDG��IRU�H[DPSOH��WR�SURILWV�EHLQJ�OHIW�
RXW�RI�DFFRXQW�IRU�WD[�SXUSRVHV HYHQ�WKRXJK�WKH\�DUH�LQFOXGHG�
LQ� WKH� FRPSDQ\¶V� DFFRXQWV� LQ� DFFRUGDQFH� ZLWK� *$$3�� ,� DOVR�
DJUHH�WKDW�WKH�SUHVHQFH�RU�DEVHQFH�RI�DQ�µDV\PPHWU\¶�RI�WKH�WD[�
WUHDWPHQW RI�D�WUDQVDFWLRQ�ZKHQ�ORRNHG�DW�IURP�WKH�SHUVSHFWLYH�
RI� WKH� FRXQWHUSDUWLHV� LV� QRW� D� IDFWRU� WKDW� QHHG� EH� SUHVHQW� LQ�
HYHU\� FDVH�ZKHUH� WKH� RYHUULGH� LV� WULJJHUHG�� ,W� VR� KDSSHQV� WKDW�
DV\PPHWU\�ZDV� D� IDFWRU� ERWK� LQ�*')� 6XH]� DQG� LQ� WKH� HDUOLHU�
FDVH� RI� '&&� +ROGLQJV� �8.�� /WG� Y� 5HYHQXH� DQG� &XVWRPV�
&RPPLVVLRQHUV�>����@�8.6&�����>����@���:/5�����7KDW�GRHV�
QRW PHDQ��LQ�P\�YLHZ��WKDW�WKH�DEVHQFH�RI�DQ�DV\PPHWU\�LQ�DQ\�
VXEVHTXHQW�FDVH�PLOLWDWHV�DJDLQVW� WKH�RYHUULGH�EHLQJ� WULJJHUHG��
)LQDOO\�� ,� DJUHH�ZLWK�0U�*LEERQ�>FRXQVHO� IRU�+05&@�WKDW� WKH�
KXUGOH� RI� µPDQLIHVW� DEVXUGLW\¶� ZKLFK� WKH� 8SSHU� 7ULEXQDO�
DSSHDUV�WR�KDYH�DSSOLHG�EHIRUH�WULJJHULQJ�WKH�µIDLUO\�UHSUHVHQW¶�
RYHUULGH� LV� WRR� VWULQJHQW� WHVW�� 7KH� WUXH� DQDO\VLV� LV� WKDW� VHFWLRQ�
������ LV� HQJDJHG� ZKHUHYHU� IDLU� UHSUHVHQWDWLRQ� ZRXOG� QRW�
RWKHUZLVH�EH�DFKLHYHG�´

��� ,�HQGRUVH�WKH�YLHZ�WKHUH�H[SUHVVHG�DV�WR�WKH�UROH�RI�WKH�³IDLUO\�UHSUHVHQW´�UHTXLUHPHQW�
RU� ³RYHUULGH´��1HLWKHU� DV\PPHWU\� RI� WD[� WUHDWPHQW� QRU� D� WD[� DYRLGDQFH� SXUSRVH� LV�
QHFHVVDU\�IRU� LWV�RSHUDWLRQ��,QGHHG� LW� LV�QHXWUDO� LQ�LWV�DSSOLFDWLRQ�IRU�DQG�DJDLQVW� WKH�
WD[SD\HU�� ,W� LV� WKHUHIRUH� VWULFWO\� LUUHOHYDQW� WKDW� ERWK� 8QLRQ� &DVWOH� DQG� /DGEURNHV�
VRXJKW� WR� WDNH� DGYDQWDJH� RI� WKH� VDPH� WD[� DYRLGDQFH� VFKHPH�PDUNHWHG� E\�'HORLWWH��
1RQHWKHOHVV��VXFK�VFKHPHV�DUH�PRUH�OLNHO\�WR�H[SORUH�WKH�VFRSH�IRU�DUELWUDJH�EHWZHHQ�
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WKH�VWULFW�DSSOLFDWLRQ�RI�WHFKQLFDO�VWDQGDUGV�DQG�ZKDW�PD\�IDLUO\�UHSUHVHQW�D�SURILW�RU�D�
ORVV�IRU�WKH�SXUSRVHV�RI�VFKHGXOH�����

��� ,W�PLJKW�EH� WKRXJKW� WKDW� WKHUH�ZDV� VRPH� WHQVLRQ�EHWZHHQ� WKLV�DSSURDFK�DQG� WKH IDFW�
WKDW�QHLWKHU�8QLRQ�&DVWOH�QRU�/DGEURNHV� LQ�SUHSDULQJ� WKHLU�DFFRXQWV� GHSDUWHG IURP�
VSHFLILF� DFFRXQWLQJ� VWDQGDUGV� LQ� RUGHU WR� VKRZ� D� WUXH� DQG� IDLU� YLHZ� RU� D� IDLU�
SUHVHQWDWLRQ� +RZHYHU��QR�VXFK�WHQVLRQ�H[LVWV��QRU�WR�EH�IDLU�GLG�0U�3HDFRFN�VXEPLW�
WKDW� LW�GLG��7KH� WUXH�DQG� IDLU�RU� IDLU�SUHVHQWDWLRQ�³RYHUULGH´� IRUPV�SDUW�RI�*$$3�� ,W�
LQYROYHV�D�GHSDUWXUH� IURP�D�SDUWLFXODU�DFFRXQWLQJ�VWDQGDUG�EXW�QRW�D�GHSDUWXUH� IURP�
*$$3��%\�FRQWUDVW��ZKHUH�DSSOLFDEOH��WKH�VWDWXWRU\�³IDLUO\�UHSUHVHQW´�UHTXLUHPHQW�LQ�
SDUDJUDSK�������GRHV�PDQGDWH�D�GHSDUWXUH�IURP�*$$3�

��� 7KH�³IDLUO\� UHSUHVHQW´� WHVW� UHTXLUHV� WKH� FRXUW� WR� H[DPLQH� WKH� WRWDOLW\ RI� WKH� UHOHYDQW�
WUDQVDFWLRQ�LQ�LWV�IDFWXDO�FRQWH[W� +DYLQJ�UHJDUG�WR�WKH�SXUSRVH�RI�VFKHGXOH�����ZKLFK�
LV�WR�GHWHUPLQH�WKH�SURILWV�DQG�ORVVHV�DULVLQJ�IURP�GHULYDWLYH�FRQWUDFWV�IRU�WKH�SXUSRVH�
RI� FKDUJLQJ� WKH� QHW� SURILWV� WR� FRUSRUDWLRQ� WD[�� WKH� FRXUW� PXVW� GHFLGH� ZKHWKHU� WKH�
DFFRXQWLQJ�GHELW�IDLUO\�UHSUHVHQWV�D�ORVV��,Q�WKLV�FRQQHFWLRQ��LW�VKRXOG�EH�QRWHG�WKDW�WKH�
SXUSRVH� RI� DFFRXQWLQJ� VWDQGDUGV�� ZKLFK� LV� LQ� JHQHUDO� WHUPV� WR� DVVLVW� DFWXDO DQG�
SRWHQWLDO� LQYHVWRUV� DQG�RWKHUV GHDOLQJ�RU�SURSRVLQJ� WR�GHDO�ZLWK�FRPSDQLHV� LQ� WKHLU�
DVVHVVPHQW�RI�WKH�ILQDQFLDO�SRVLWLRQ DQG�SHUIRUPDQFH RI�D FRPSDQ\��PD\�QRW�DOZD\V
PDWFK�WKH�SXUSRVH�RI�GHWHUPLQLQJ�SURILWV�DQG�ORVVHV�IRU�WD[�SXUSRVHV��)RU�WKLV�UHDVRQ��
WKH� ³IDLUO\� UHSUHVHQW´� UHTXLUHPHQW� DSSHDUV� LQ� SDUDJUDSK������� DQG LQ WKH� HTXLYDOHQW�
SURYLVLRQV�GHDOLQJ�ZLWK�ORDQ�UHODWLRQVKLSV�

��� 8QLRQ�&DVWOH� VXEPLWWHG� WKDW� WKH� FRUUHFW� IRFXV� RI� WKH� SDUDJUDSK���� DQDO\VLV�ZDV� WKH�
GHUHFRJQLWLRQ��QRW� WKH�VXEVHTXHQW�SD\PHQW�RI�WKH�GLYLGHQG�RQ�WKH�$�6KDUHV��+05&�
ZDV�ZURQJO\� FRQIODWLQJ� WKH� WZR�� 7KH� GHUHFRJQLWLRQ� UHODWHG� WR� WKH� IDLU� YDOXH� RI� WKH�
GHULYDWLYH�FRQWUDFWV RQ����1RYHPEHU������ 7KURXJK�WKH�LVVXH�RI�WKH�$�6KDUHV��8QLRQ�
&DVWOH�ORVW�DFFHVV�WR�����RI�WKH�FDVK�IORZV�IURP�WKH�FRQWUDFWV DQG�KHQFH�ORVW�����RI�
WKH�IDLU�YDOXH�RI�WKH�FRQWUDFWV��ZKLFK�ZDV�UHIOHFWHG�LQ�WKH�GHUHFRJQLWLRQ��7KLV�JDYH�ULVH�
WR� DQ� DFWXDO� GLPLQXWLRQ� RI� 8QLRQ� &DVWOH¶V� UHVRXUFHV� DQG� LQ� LWV� QHW� DVVHW� YDOXH��
(FRQRPLFDOO\�� 8QLRQ� &DVWOH� QR� ORQJHU� KHOG� WKH� ULVN� DQG� UHZDUG� LQ� UHODWLRQ� WR� WKH�
FRQWUDFWV�� ZKLFK� KDG� EHHQ� SDVVHG� WR� &DOHGRQLD�� $W� WKDW� WLPH� QR� SURILWV� KDG� EHHQ�
UHFHLYHG��DQG�WKHUHIRUH�WKHUH�FRXOG�QRW�EH�DQ\�DSSOLFDWLRQ�RI�SURILWV�DW�WKDW�WLPH��:KHQ�
VXEVHTXHQWO\� 8QLRQ� &DVWOH� UHFHLYHG� WKH� FORVH�RXW� SURFHHGV�� LW� GLG� QRW� DW� WKDW� SRLQW�
FKRRVH�WR�SD\�RXW�����RI�WKH�SURFHHGV��EHFDXVH�LW�KDG�DOUHDG\�FRPPLWWHG�WR�GRLQJ�VR�
E\�WKH�LVVXH�RI�WKH�$�6KDUHV��

��� 7KHVH� VXEPLVVLRQV� ZHUH� DGYDQFHG� VSHFLILFDOO\� LQ� WKH� FRQWH[W� RI� WKH� ³ORVV´� LVVXH��
ZKLFK�,�DFFHSW�LV�GHWHUPLQHG�E\�WKH�DFFRXQWLQJ�WUHDWPHQW��EXW�WKH\�QDWXUDOO\�IHG�LQWR�
DQG� IRUPHG� DQ� HVVHQWLDO� SDUW� RI� 8QLRQ� &DVWOH¶V� VXEPLVVLRQV� DV� UHJDUGV� WKH� ³IDLUO\�
UHSUHVHQW´�UHTXLUHPHQW��SDUWLFXODUO\�DV�LQIRUPHG�E\�+HQGHUVRQ�/-¶V�MXGJPHQW�LQ�*')�
6XH]� 0U�3HDFRFN�DFFHSWHG�WKDW�WKH�H[LVWHQFH�RI�DQ�DFFRXQWLQJ�ORVV�GLG�QRW�GHWHUPLQH�
ZKHWKHU�LW�³IDLUO\�UHSUHVHQWHG´�D�ORVV��EXW�LW�GLG�PHDQ�WKDW�WKHUH�QHHGHG�WR�EH�D�JRRG�
DQG� SDUWLFXODU� UHDVRQ� WR� MXVWLI\� RYHUULGLQJ� D� ³ORVV´� DV� VKRZQ� LQ� *$$3�FRPSOLDQW�
DFFRXQWV�� RQ� JURXQGV� RI� IDLU� UHSUHVHQWDWLRQ�� 1R� VXFK� UHDVRQ� H[LVWHG� LQ� WKH� SUHVHQW�
FDVH�

��� 7KH�UHOHYDQW� IDFWV�RI�WKH�SUHVHQW�FDVH�DUH��DV� LW�VHHPV�WR�PH��DV� IROORZV� )LUVW��DW�DOO�
PDWHULDO�WLPHV��ERWK�EHIRUH�DQG�DIWHU�WKH�LVVXH�RI�WKH�$�6KDUHV��8QLRQ�&DVWOH�ZDV�WKH�
EHQHILFLDO�RZQHU�RI�WKH�GHULYDWLYH�FRQWUDFWV��$W�WKH�WLPH�RI�WKH�LVVXH�RI�WKH�$�6KDUHV��
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WKHLU�PDUNHW� YDOXH� �DSSUR[�� ������PLOOLRQ��ZDV� YHU\� VXEVWDQWLDOO\� LQ� H[FHVV� RI� WKHLU�
FRVW �DSSUR[� ������PLOOLRQ�� :KLOH� WKH� $� 6KDUHV� LPSRVHG� DQ� REOLJDWLRQ RQ�8QLRQ�
&DVWOH� WR� SD\� D� GLYLGHQG� HTXDO� WR� ���� RI� WKH� VXPV� UHFHLYHG� RQ� FORVH�RXW� RI� WKH�
FRQWUDFWV��WKDW�GLG�QRW�DIIHFW�LWV�EHQHILFLDO�RZQHUVKLS�RI�WKH�FRQWUDFWV�RU�RI�WKHLU�FORVH�
RXW�SURFHHGV��7KH\�UHPDLQHG�DVVHWV DYDLODEOH�WR�8QLRQ�&DVWOH�WR�PHHW�DQ\�DQG�DOO�RI�
LWV�REOLJDWLRQV��QRW�FRQILQHG�WR�LWV�REOLJDWLRQ�WR�SD\�WKH�GLYLGHQG�RQ�WKH�$�6KDUHV��7KLV�
LV� VLPSO\� WHVWHG E\� FRQVLGHULQJ� WKH� SRVLWLRQ� LI�8QLRQ�&DVWOH� EHFDPH� LQVROYHQW�� 7KH�
FDVK�IORZV�ZRXOG�KDYH�EHHQ�DYDLODEOH�WR�PHHW�LWV�OLDELOLWLHV��DQG WKH�GLYLGHQG RQ�WKH�$�
6KDUHV�ZRXOG�EH�VXERUGLQDWHG�WR�RWKHU�SURYDEOH�GHEWV LQ�D�OLTXLGDWLRQ�RU�GLVWULEXWLQJ�
DGPLQLVWUDWLRQ�

��� 6HFRQG� WKH�REOLJDWLRQ�LPSRVHG�RQ�8QLRQ�&DVWOH�LV�QRW�DQ�DEVROXWH�REOLJDWLRQ� WR�SD\�
����RI�WKH�FORVH�RXW�SURFHHGV�EXW�LV�DQ�REOLJDWLRQ�WR�SD\�D GLYLGHQG�RQ�WKH�$�6KDUHV�
HTXDO� WR� WKDW� VXP�� 7KLV� REOLJDWLRQ� QRW� RQO\� SUHVXSSRVHV� WKDW�8QLRQ�&DVWOH� UHPDLQV�
EHQHILFLDOO\�HQWLWOHG�WR�WKH�GHULYDWLYH�FRQWUDFWV�DQG�WKHLU�FORVH�RXW�SURFHHGV��EXW�DOVR�
UHTXLUHV�IRU�LWV�ODZIXO�SHUIRUPDQFH�WKDW�8QLRQ�&DVWOH�KDV�GLVWULEXWDEOH�SURILWV�DW�OHDVW�
HTXDO�WR�����RI�WKH�FORVH�RXW�SURFHHGV�ZKHQ�SD\PHQW�RI�WKH�GLYLGHQG�LV�GXH� *LYHQ
WKH�FRVW�RI�WKH�GHULYDWLYH�FRQWUDFWV��WKHLU�FORVH�RXW�ZRXOG�EH�KLJKO\�XQOLNHO\�WR�UHVXOW�
LQ�GLVWULEXWDEOH�SURILWV�HTXDO�WR�����RI�WKH�FORVH�RXW�SURFHHGV��2WKHU�SURILWV�ZRXOG�EH�
UHTXLUHG�IRU�WKH�GLYLGHQG�WR�EH�SDLG��7KH�SXUSRVH�RI�WKH�&DOHGRQLD�DJUHHPHQW ZDV�WR�
HQVXUH��VR�IDU�DV�SRVVLEOH��WKDW�WKLV�UHTXLUHPHQW�ZRXOG�EH�IXOILOOHG��,Q�IDFW��&DOHGRQLD�
ZDV�WKH�KROGHU�RI�WKH�$�6KDUHV��VR�WKH�SXUSRVH�RI�LWV�XQGHUWDNLQJ�WR PDNH WKH�FDSLWDO�
FRQWULEXWLRQV ZDV�WR HQVXUH�WKDW�LW�UHFHLYHG�WKH�GLYLGHQGV�RQ�WKRVH�VKDUHV�

��� 7KLUG� DOWKRXJK�QRW�HVVHQWLDO�WR�WKH�DQDO\VLV� WKH�ULJKW�WR�WKH�GLYLGHQG�ZDV�DWWDFKHG�WR�
VKDUHV�ZKLFK�ZHUH�LVVXHG�DV�ERQXV�VKDUHV�WR�&DOHGRQLD�DV�WKH�KROGHU�RI�8QLRQ�&DVWOH¶V�
RUGLQDU\�VKDUHV��

��� 7KHVH�IDFWRUV�GHPRQVWUDWH�� LQ�P\� MXGJPHQW�� WKDW� WKH�GHELW� UHTXLUHG�E\� ,$6���� WR�EH�
PDGH� LQ�8QLRQ�&DVWOH¶V� DFFRXQWV� E\� WKH� GHUHFRJQLWLRQ� GLG� QRW�� DV� D�PDWWHU� RI� OHJDO�
DQDO\VLV�RU�HFRQRPLF�UHDOLW\��IDLUO\�UHSUHVHQW�D�ORVV�WR�8QLRQ�&DVWOH IRU�WKH�SXUSRVHV�
RI�SDUDJUDSK������� 8QLRQ�&DVWOH�ORVW�QR�DVVHW�QRU�LQFXUUHG�DQ\�OLDELOLW\�RWKHU�WKDQ�D�
OLDELOLW\�WR�SD\�D�GLYLGHQG�RQ�VKDUHV��VXFK�VKDUHV�EHLQJ LVVXHG�IRU�QR�FRQVLGHUDWLRQ�WR�
LWV�KROGLQJ�FRPSDQ\��7KH�SD\PHQW�RI�D�GLYLGHQG�LV�QRW�D�ORVV��,W�LV�WKH�YHU\�UHYHUVH�RI�
D�ORVV��LW�LV�WKH�GLVWULEXWLRQ�RI�SURILWV��7KH�GLIIHUHQFH EHWZHHQ�D�ORVV�DQG�D�GLVWULEXWLRQ�
RI� SURILWV LV� H[SUHVVO\� UHFRJQLVHG� E\� VHFWLRQ ������ RI� WKH� &RPSDQLHV� $FW� ������
ZKLFK�GHILQHV D�FRPSDQ\¶V�GLVWULEXWDEOH�SURILWV�DV�LWV�DFFXPXODWHG��UHDOLVHG�SURILWV��VR�
IDU�DV�QRW�SUHYLRXVO\�XWLOLVHG�LQ�D�GLVWULEXWLRQ��OHVV�LWV�DFFXPXODWHG�UHDOLVHG�ORVVHV� ,I�
WKH�SD\PHQW�RI�D�GLYLGHQG�LV�QRW�D�ORVV��,�DP�XQDEOH�WR�DFFHSW�WKDW�DQ�REOLJDWLRQ�WR�SD\�
D�GLYLGHQG��LQ�WKLV�FDVH�RXW�RI�IXWXUH�SURILWV��FDQ�EH�D�ORVV�

��� 1RU�DP�,�DEOH� WR�DFFHSW� WKDW� WKH�87¶V�DQDO\VLV�RI� WKH�HIIHFW�RI� WKH�GHUHFRJQLWLRQ�RQ�
8QLRQ�&DVWOH�FDQ�DSSO\�LQ�WKH�FRQWH[W�RI�WKH�³IDLUO\�UHSUHVHQW´�LVVXH��$GGUHVVLQJ�WKH�
³ORVV´� LVVXH�� WKH� 87� VDLG� DW� >��@� WKDW� D� ORVV� DURVH� RQ� GHUHFRJQLWLRQ� ³EHFDXVH� WKH�
HFRQRPLF�YDOXH� WR� WKH�FRPSDQ\�RI� WKH�&RQWUDFWV�QR� ORQJHU�H[LVWV� �DV� WR�����RI� WKH�
YDOXH� LQ� 8QLRQ� &DVWOH¶V� FDVH�� DQG� WKH� FRPSDQ\¶V� ZRUWK� KDV� JRQH� GRZQ´�� 7KDW� LV�
XQREMHFWLRQDEOH� LI� UHVWULFWHG� WR� DQ� DQDO\VLV�RI� WKH� HIIHFW� RI� WKH�GHUHFRJQLWLRQ�RQ� WKH�
HQWULHV� LQ�8QLRQ�&DVWOH¶V�DFFRXQWV��%XW�YLHZHG�PRUH�EURDGO\�� LW�ZRXOG�EH�ZURQJ� WR�
VD\� WKDW�8QLRQ�&DVWOH¶V� YDOXH� KDG� JRQH� GRZQ� RU� WKDW� WKH� HFRQRPLF� YDOXH� WR 8QLRQ�
&DVWOH RI� WKH�GHULYDWLYH�FRQWUDFWV�QR� ORQJHU�H[LVWHG�� ,W�PD\�EH� WKRXJKW� WKDW� WKH�RQO\�
GLPLQXWLRQ�LQ�YDOXH�WKDW�UHVXOWHG�IURP�WKH�LVVXH�RI�WKH�$�6KDUHV�ZDV�LQ� WKH�YDOXH�RI�
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WKH� RUGLQDU\� VKDUHV��ZKLFK� ORVW� WKH� ULJKW� WR� UHFHLYH� WKRVH GLYLGHQGV WR�ZKLFK� WKH�$�
6KDUHKROGHUV� EHFDPH� HQWLWOHG�� ,Q� UHDOLW\�� WKDW� ZDV� RI� QR� FRQVHTXHQFH� EHFDXVH�
&DOHGRQLD�KHOG�DOO�VKDUHV�RI�ERWK�FODVVHV��D�IDFW�FDQGLGO\�UHFRJQLVHG�E\�&DOHGRQLD�LQ�
LWV�OHWWHU�RI�XQGHUWDNLQJ�GDWHG����1RYHPEHU������ZKHUH�LW�VWDWHG�WKDW�WKH�LVVXH�RI�WKH�
$�6KDUHV�ZRXOG�EH�³RI�GLUHFW�EHQHILW�WR�XV´��

��� ,Q�P\�MXGJPHQW��0U�*KRVK�RQ�EHKDOI�RI�+05&�ZDV�ULJKW�LQ�KLV�VXEPLVVLRQ�WKDW�WKH�
LVVXH�RI�WKH�$�6KDUHV ZDV�LQ�VXEVWDQFH�DQ�HOHFWLRQ�E\�8QLRQ�&DVWOH�WKDW�LW�ZRXOG�LQ�WKH�
IXWXUH GLVWULEXWH� E\� ZD\� RI� GLYLGHQG� WR� LWV� SDUHQW� FRPSDQ\� ���� RI� WKH� FORVH�RXW�
SURFHHGV�RI�WKH�GHULYDWLYH�FRQWUDFWV��DV�DQG�ZKHQ�WKH\�ZHUH�UHFHLYHG��,�DP�XQDEOH�WR�
VHH�WKDW�8QLRQ�&DVWOH�WKHUHE\�LQFXUUHG�DQ\WKLQJ�WKDW�FRXOG�IDLUO\�EH�GHVFULEHG�DV�D�ORVV
IRU�WKH�SXUSRVHV�RI�SDUDJUDSK�������RI�VFKHGXOH����

��� 2QH� PHDQV� RI� FURVV�FKHFNLQJ� WKLV FRQFOXVLRQ� LV� WR� FRQVLGHU� WKH� PHDQV� E\� ZKLFK�
8QLRQ�&DVWOH�LQ�IDFW�HQVXUHG�WKDW�LW�KDG�WKH�GLVWULEXWDEOH�UHVHUYHV�QHFHVVDU\�WR�SD\�WKH�
GLYLGHQGV�RQ� WKH�$�6KDUHV�DV�DQG�ZKHQ� WKH�GHULYDWLYH�FRQWUDFWV�ZHUH�FORVHG�RXW�� ,Q�
-DQXDU\� ������ WZR� RSWLRQV� ZHUH� FORVHG� RXW� IRU� QHW� FDVK� VHWWOHPHQWV� WRWDOOLQJ�
�������������JLYLQJ�ULVH�WR�DQ�REOLJDWLRQ�WR�SD\�D�GLYLGHQG�RI�������������RQ�WKH�$�
6KDUHV��

��� ,Q�RUGHU� WR�SD\� WKLV�GLYLGHQG��8QLRQ�&DVWOH�KDG� WR�FRPSO\�ZLWK� WKH� UHTXLUHPHQWV�RI�
3DUW����RI�WKH�&RPSDQLHV�$FW�������6HFWLRQ�����UHTXLUHG�WKDW�LWV�³UHOHYDQW�DFFRXQWV´�
VKRXOG�VKRZ�WKDW� LW�KDG�GLVWULEXWDEOH�SURILWV�DW� OHDVW�HTXDO� WR� WKH�SURSRVHG�GLYLGHQG��
6HFWLRQ �������UHTXLUHV�WKDW�ZKHWKHU�D�GLVWULEXWLRQ�PD\�EH�PDGH�LV�WR�EH�GHWHUPLQHG�
E\�UHIHUHQFH�WR��DPRQJ�RWKHU�LWHPV��³SURILWV��ORVVHV��DVVHWV�DQG�OLDELOLWLHV´�DV�VWDWHG�LQ�
WKH�UHOHYDQW�DFFRXQWV��7KRVH�DFFRXQWV�DUH�WKH�FRPSDQ\¶V�ODVW�DQQXDO�DFFRXQWV��H[FHSW�
WKDW�ZKHUH�WKH�GLVWULEXWLRQ�ZRXOG�FRQWUDYHQH�3DUW����LW�PD\�EH�MXVWLILHG�E\�UHIHUHQFH�
WR� LQWHULP�DFFRXQWV��VHFWLRQ���������6HFWLRQ��������UHTXLUHV�� LQ� WKH�FDVH�RI�D�SULYDWH�
FRPSDQ\� OLNH� 8QLRQ� &DVWOH�� LQWHULP� DFFRXQWV� WR� EH� VXFK� DFFRXQWV� DV� HQDEOH� D�
UHDVRQDEOH MXGJPHQW�WR�EH�PDGH�DV�WR�WKH�DPRXQWV�RI�WKH�LWHPV�PHQWLRQHG�LQ�VHFWLRQ�
�������

��� ,Q�-DQXDU\�������WKH�ODVW�DQQXDO�DFFRXQWV�RI�8QLRQ�&DVWOH�ZHUH�IRU�WKH�\HDU�HQGHG����
0DUFK�������ZKLFK�VKRZHG�GLVWULEXWDEOH�UHVHUYHV�RI�MXVW�XQGHU����PLOOLRQ��ZKLFK�ZDV�
LQDGHTXDWH�IRU� WKH�SURSRVHG GLYLGHQG��$FFRUGLQJO\�� LQWHULP�DFFRXQWV�ZHUH�SUHSDUHG��
7KH�DFFRPSDQ\LQJ�QRWHV�VWDWHG�WKDW�WKH\�KDG�EHHQ�SUHSDUHG�LQ�DFFRUGDQFH�ZLWK�,)56��
7KH� LQFRPH� VWDWHPHQW� LQFOXGHG� WKH� GHELW� RI� ������������ UHVXOWLQJ� IURP� WKH�
GHUHFRJQLWLRQ�RI�WKH�GHULYDWLYH�FRQWUDFWV��7RJHWKHU�ZLWK�RWKHU�LWHPV�� WKLV�SURGXFHG�D�
ORVV�IRU�WKH�SHULRG�VLQFH���$SULO������RI�MXVW�XQGHU������PLOOLRQ��UHVXOWLQJ�LQ�UHVHUYHV�
RI�DSSUR[LPDWHO\�������PLOOLRQ�DIWHU�FUHGLWLQJ�WKH�UHVHUYHV�DV�DW����0DUFK�������

��� 7KHUH�ZDV� WKHUHIRUH�� RQ� WKDW� EDVLV�� D� VLJQLILFDQW� VKRUWIDOO� LQ WKH� GLVWULEXWDEOH� SURILWV�
UHTXLUHG�WR�SD\�WKH�SURSRVHG�GLYLGHQG� 7KLV�ZDV�RYHUFRPH�E\�ZULWLQJ�EDFN�WKH�GHELW�
RI��������������GHVFULEHG�LQ�WKH�LQFRPH�VWDWHPHQW�DV�³>D@FFRXQWLQJ�GHELW�GLVUHJDUGHG�
IRU� GLVWULEXWDEOH� HDUQLQJV´� 7KH� HIIHFW� ZDV� WR� SD\� WKH� GLYLGHQG� RXW� RI� SURILWV�
FRQVWLWXWHG�E\� WKH� UHYHUVDO� RI� WKH� YHU\�GHELW� VDLG� WR� EH� D� ORVV� 7KLV� DSSHDUV� WR� EH� D
UHPDUNDEOH�SLHFH�RI�³QRZ�\RX�VHH�LW��QRZ�\RX�GRQ¶W´�DFFRXQWLQJ�

��� 7KH�VDPH�SURFHVV�ZDV�UHSHDWHG�IRU�WKH�VXEVHTXHQW�GLYLGHQGV�RQ�WKH�$�6KDUHV�



-XGJPHQW�$SSURYHG�E\�WKH�FRXUW�IRU�KDQGLQJ�GRZQ� 8QLRQ�&DVWOH�Y�+05&

��� ,I�DQ�DFFRXQWLQJ�GHELW�FDQ�EH�GLVUHJDUGHG�IRU�WKH�SXUSRVH�RI�GHWHUPLQLQJ�D�FRPSDQ\¶V�
SURILWV� DYDLODEOH� IRU� GLVWULEXWLRQ�� ,� DP� XQDEOH� WR� XQGHUVWDQG� KRZ� WKH� GHELW� FDQ�
QRQHWKHOHVV IDLUO\�UHSUHVHQW�D�ORVV�IRU�WKH�SXUSRVHV�RI�SDUDJUDSK��������,Q�WUXWK��LW�ZDV�
QRW�D�ORVV�EXW�RQO\��DV�WKH�DFFRXQWV�GHVFULEHG LW��DQ�³DFFRXQWLQJ�GHELW´�

7KH�³DULVHV�IURP´�LVVXH

��� 7KH�87�KHOG�WKDW��DOWKRXJK�WKH�GHELW�JLYLQJ�HIIHFW� WR� WKH�GHUHFRJQLWLRQ�FRQVWLWXWHG D�
ORVV�IRU�WKH�SXUSRVHV�RI�SDUDJUDSK��������WKH�ORVV�GLG�QRW�³DULVH�WR�WKH�FRPSDQ\�IURP�
LWV�GHULYDWLYH�FRQWUDFWV�DQG�UHODWHG�WUDQVDFWLRQV´��VR�WKDW�WKH�GHELW�ZDV�QRW�EURXJKW�LQWR�
DFFRXQW�XQGHU�SDUDJUDSK������� 8QLRQ�&DVWOH�DSSHDOV�DJDLQVW�WKDW�GHFLVLRQ�

��� 7KH� 87� UHVWHG� LWV� GHFLVLRQ� RQ� WKUHH� SULQFLSDO� JURXQGV�� )LUVW�� SDUDJUDSK� ������ XVHV�
GLIIHUHQW� H[SUHVVLRQV� WR� GHQRWH� D� FRQQHFWLRQ�� ,Q� DGGLWLRQ� WR� ³DULVH� WR� WKH� FRPSDQ\�
IURP´�� LW� UHIHUV� WR� FUHGLWV� DQG� GHELWV� ³LQ� UHVSHFW� RI´� LWV� GHULYDWLYH� FRQWUDFWV� DQG� WR�
FKDUJHV�DQG�H[SHQVHV�LQFXUUHG�³XQGHU�RU�IRU�WKH�SXUSRVHV�RI´�LWV�GHULYDWLYH�FRQWUDFWV��
$V�D�PDWWHU�RI�ODQJXDJH��³DULVHV�IURP´�EHDUV�³D�QDUURZHU�PHDQLQJ�DQG�LPSOLHV�D�GLUHFW�
FDXVDO� FRQQHFWLRQ� EHWZHHQ� ORVVHV� �RU� SURILWV�� DQG� GHULYDWLYH� FRQWUDFWV´ WKDQ�� LQ�
SDUWLFXODU�³LQ�UHVSHFW�RI´��SDUDJUDSK�>��@�

��� 6HFRQG��WKH�87�SODFHG�UHOLDQFH�RQ�WKH�UHIHUHQFH�WR�SURILWV�DQG�ORVVHV�WKDW�³DULVH�WR�WKH�
FRPSDQ\� IURP� LWV� GHULYDWLYH� FRQWUDFWV� DQG� UHODWHG� WUDQVDFWLRQV´�� 3DUDJUDSK� ������
GHILQHV�³UHODWHG� WUDQVDFWLRQ´�DV�³DQ\�GLVSRVDO�RU�DFTXLVLWLRQ� �LQ�ZKROH�RU� LQ�SDUW��RI�
ULJKWV�RU� OLDELOLWLHV�XQGHU� WKH�GHULYDWLYH�FRQWUDFW´�� ,W� IROORZHG� WKDW�SURILWV�DQG� ORVVHV�
WKDW� DULVH� IURP� UHODWHG� WUDQVDFWLRQV� �DV� GHILQHG�� GR� QRW� DULVH� IURP� WKH� GHULYDWLYH�
FRQWUDFWV�WKHPVHOYHV��7KH�87�VDLG�DW�>��@��

³6LQFH�UHODWHG�WUDQVDFWLRQV�DUH�GHILQHG�DV�GLVSRVDOV�LQ�ZKROH�RU�
LQ�SDUW�RI� ULJKWV�RU� OLDELOLWLHV�XQGHU� WKH�GHULYDWLYH� FRQWUDFWV�� LW�
ZRXOG� EH� YHU\� VXUSULVLQJ� LI� WKH� GUDIWVPDQ� KDG� DVVXPHG� WKDW�
VRPHWKLQJ� UHPRWHU� IURP� WKH� GHULYDWLYH� FRQWUDFWV� WKHPVHOYHV�
�YL]��DQ�DJUHHPHQW�WR�WUDQVIHU�D�VXP�RI�PRQH\�HTXLYDOHQW�WR�WKH�
HFRQRPLF� EHQHILW� RI� WKH� FRQWUDFWV��ZDV� VRPHWKLQJ� WKDW� ³DULVHV�
IURP´�WKH�GHULYDWLYH�FRQWUDFWV´�

��� 7KLUG��D�SXUSRVLYH�DQDO\VLV�VKRZHG�WKDW�VFKHGXOH����DLPHG�WR�WD[�GHULYDWLYH�FRQWUDFWV��
DQG�UHODWHG�WUDQVDFWLRQV��QRW�WUDQVDFWLRQV�WKDW�GR�QRW�DIIHFW WKH�YDOXH�RI�WKH�GHULYDWLYHV�
WKHPVHOYHV��SDUDJUDSK�>��@�

��� 0U�3HDFRFN�IRU�8QLRQ�&DVWOH�FKDOOHQJHG�WKH�87¶V�UHDVRQLQJ�RQ�D�QXPEHU�RI�GLIIHUHQW�
JURXQGV��

��� $V� UHJDUGV� WKH� ILUVW� JURXQG� IRU� WKH� 87¶V� GHFLVLRQ�� 0U� 3HDFRFN� DFFHSWHG� WKDW� ³LQ�
UHVSHFW�RI´�GHQRWHV�D�EURDGHU�FRQQHFWLRQ�WKDQ�³DULVH�IURP´�EXW�KH�VXEPLWWHG�WKDW�LW�GLG�
QRW�IROORZ�WKDW�³DULVH�IURP´�UHTXLUHV�D�GLUHFW�FDXVDO�OLQN�EHWZHHQ�ORVVHV�RU�SURILWV�DQG�
WKH� GHULYDWLYH� FRQWUDFWV�� 7KH� VHFRQG� JURXQG� UHOLHG� RQ� E\� WKH� 87�� WKH� LQFOXVLRQ� RI�
³UHODWHG�WUDQVDFWLRQV´��GLG�QRW�GLFWDWH�WKLV�UHVXOW� ,W�ZDV�DSSURSULDWH�WR�LQFOXGH�H[SUHVV�
UHIHUHQFH� WR� WUDQVDFWLRQV� LQYROYLQJ� WKH�DFTXLVLWLRQ�RU�GLVSRVDO� RI� ULJKWV�RU� OLDELOLWLHV�
EHFDXVH�WKH�UHVXOWLQJ�ORVVHV�RU�SURILWV�DUH�ULJKWO\�VDLG�WR�DULVH�IURP�WKH�DFTXLVLWLRQ�RU�
GLVSRVDO��UDWKHU�WKDQ�WKH�GHULYDWLYH�FRQWUDFWV�WKHPVHOYHV��:LWKRXW�H[SUHVV�UHIHUHQFH�WR�
WKHP��WKHVH�ORVVHV�RU�SURILWV�ZRXOG�QRW�FRPH�ZLWKLQ�WKH�GHULYDWLYH�WD[�FRGH�DW�DOO��%\�
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FRQWUDVW��WKH�ORVV�UHVXOWLQJ�IURP�WKH�GHUHFRJQLWLRQ�DURVH�IURP�WKH�GHULYDWLYH�FRQWUDFWV�
WKHPVHOYHV��,$6����UHTXLUHG�WKDW�����RI�WKH�YDOXH�RI�WKRVH�FRQWUDFWV�EH�GHUHFRJQLVHG�
DQG� WKDW� ORVV� DURVH� IURP� WKH� FRQWUDFWV�� 7KLV� ZDV� DQ� DGMXVWPHQW� WR� WKH� YDOXH� RI� WKH�
FRQWUDFWV�� EHFDXVH� LQ� HFRQRPLF� WHUPV� WKHLU�YDOXH� WR�8QLRQ�&DVWOH�KDG GHFOLQHG�DV� D�
UHVXOW RI�WKH�LVVXH�RI�WKH�$�6KDUHV�

��� 0U�3HDFRFN�DOVR�FKDOOHQJHG�WKH�WKLUG�JURXQG�UHOLHG�RQ�E\�WKH�87��,WV�UHDVRQLQJ�ZRXOG�
H[FOXGH� ORVVHV�RU�SURILWV�DULVLQJ� IURP�DQ\� WXUQLQJ� WR�DFFRXQW�RI�GHULYDWLYH�FRQWUDFWV�
WKDW� IHOO� VKRUW� RI� DQ� DFTXLVLWLRQ� RU� GLVSRVDO� RI� WKH� ZKROH� RU� SDUW� RI� WKH� ULJKWV� RU�
OLDELOLWLHV� XQGHU� WKH� FRQWUDFWV�� +H� VXJJHVWHG� WKDW� WKLV� ZRXOG� PHDQ� WKDW� SURILWV� DQG�
ORVVHV� IURP� D� QXPEHU� RI� RUGLQDU\� FRPPHUFLDO� WUDQVDFWLRQV�ZRXOG� QRW� EH�ZLWKLQ� WKH�
FKDUJH� WR� FRUSRUDWLRQ� WD[�� DQG� KH� LQVWDQFHG� VXE�SDUWLFLSDWLRQ DUUDQJHPHQWV�� $V� D�
VHSDUDWH� SRLQW��0U� 3HDFRFN� DOVR� GUHZ� DWWHQWLRQ� WR� WKH� PHDQLQJ� RI� ³IURP´� LQ� RWKHU�
FRQWH[WV�� VXFK� DV� HPROXPHQWV� ³IURP´� HPSOR\PHQW�� ZKLFK� VKRZ� D� PXFK� ZLGHU�
PHDQLQJ�WKDQ�WKH�GLUHFW�FDXVDO�OLQN�GHFLGHG�E\�WKH�87�LQ�WKLV�FDVH�

��� ,�VKRXOG�VD\��ILUVW��WKDW�FRQVLGHUDWLRQ�RI�WKH�PHDQLQJ�RI�ZRUGV�VXFK�DV�³IURP´�LQ�YHU\�
GLIIHUHQW� FRQWH[WV� GRHV� QRW� DVVLVW� WKH� FRQVWUXFWLRQ� RI� ³DULVH� IURP¶� LQ� WKH� FRQWH[W� RI�
VFKHGXOH� ���� QRU� LV� LW� DVVLVWHG� E\� LQVWDQFLQJ�ZKROO\� GLIIHUHQW� WUDQVDFWLRQV�ZLWKRXW� D�
IXOO�H[DPLQDWLRQ�RI� WKHLU� WHUPV�DQG�RI� WKH�FRUSRUDWLRQ� WD[�SURYLVLRQV��ZKHUHYHU� WKH\�
DSSHDU��DSSOLFDEOH�WR�WKHP�

��� $� IDOO� LQ� WKH�PDUNHW� YDOXH� RI� D� GHULYDWLYH� FRQWUDFW� FDXVHV� D� ORVV�ZKLFK� LV� SURSHUO\�
GHVFULEHG� DV� DULVLQJ IURP� WKH� FRQWUDFW� LWVHOI�� ,WV� YDOXH� KDV� GHFOLQHG�� 8QLRQ� &DVWOH�
DUJXHV� WKDW�� OLNHZLVH�� D� GHUHFRJQLWLRQ�PDQGDWHG� E\� ,$6��� UHIOHFWV� D� GHFOLQH� LQ� WKH�
YDOXH�RI�WKH�GHULYDWLYH�FRQWUDFW�WR�WKH�FRPSDQ\�DQG�DOVR�DULVHV�IURP�WKH�FRQWUDFW� 7KLV
VXEPLVVLRQ�GHSHQGV RQ�VKRZLQJ�WKDW�WKH�UHOHYDQW�GHELW�GLG�QRW�DULVH�IURP�WKH�LVVXH�RI�
$�6KDUHV��EXW�DURVH�IURP�WKH�GHUHFRJQLWLRQ��7KH�GLIILFXOW\�IRU�8QLRQ�&DVWOH�LV�WKDW�WKH�
GHUHFRJQLWLRQ�DQG�WKH�LVVXH�RI�WKH�$�6KDUHV�DUH�LQVHSDUDEOH��7KH�LVVXH�RI�WKH�$�6KDUHV�
KDG� WKH�HIIHFW��E\�UHDVRQ�RI� WKH�GHUHFRJQLWLRQ�PDQGDWHG�E\� ,$6���� RI�UHGXFLQJ� WKH�
FDUU\LQJ�YDOXH�RI�WKH�GHULYDWLYH�FRQWUDFWV�E\������,Q�P\�MXGJPHQW��LW�LV�QRW�WHQDEOH�WR�
VD\�WKDW�WKH�GHUHFRJQLWLRQ�DULVHV�IURP�WKH�GHULYDWLYH�FRQWUDFW��DV�RSSRVHG�WR�WKH�LVVXH�
RI�WKH�$�6KDUHV�

��� 0U�3HDFRFN ZDV�XQDEOH�WR�VXJJHVW�DQ\�VDWLVIDFWRU\�UHDVRQ�ZK\�³UHODWHG�WUDQVDFWLRQ´�
KDG� EHHQ� GUDIWHG� WR� UHIHU� RQO\� WR� GLVSRVDOV� DQG� DFTXLVLWLRQV� RI� ULJKWV� RU� OLDELOLWLHV�
XQGHU� GHULYDWLYH� FRQWUDFWV� LI� SDUDJUDSK� ������ ZDV� LQWHQGHG� WR� H[WHQG� WR� SURILWV� RU�
ORVVHV�DULVLQJ�IURP�D�ZLGHU�FODVV�RI�WUDQVDFWLRQ� ,Q�P\�MXGJPHQW��LW�LV�WKH�GHILQLWLRQ�RI�
³UHODWHG� WUDQVDFWLRQ´� WKDW� DV� D� PDWWHU� RI� FRQVWUXFWLRQ�� FOHDUO\� GHPRQVWUDWHV� LWV
LQWHQGHG�VFRSH��7KH�ILUVW�DQG�WKLUG�JURXQGV�UHOLHG�RQ�E\�WKH�87�DUH�FRQVLVWHQW�ZLWK�WKH�
UHVWULFWHG�DPELW�VKRZQ�E\� WKH�XVH�DQG�GHILQLWLRQ�RI�³UHODWHG� WUDQVDFWLRQ´�DQG� LQGHHG�
JDLQ�PXFK�RI�WKHLU�IRUFH�IURP�LW�

��� ,�ZRXOG�WKHUHIRUH�GLVPLVV�8QLRQ�&DVWOH¶V�DSSHDO�RQ�WKLV�JURXQG�

7KH�*DWHZD\�LVVXH

��� /DGEURNHV� HQWHUHG� LQWR� VLPLODU� WUDQVDFWLRQV� WR� 8QLRQ�&DVWOH�� ,Q�1RYHPEHU� ������ LW�
PDGH�D�ERQXV�LVVXH RI�$�6KDUHV�WR�LWV�SDUHQW�FRPSDQ\��7KH�$�6KDUHV�FDUULHG�WKH�ULJKW�
WR� D� GLYLGHQG� HTXDO� WR� DPRXQWV� SD\DEOH� RQ� FHUWDLQ� VZDS� FRQWUDFWV�� ,Q� FRQVHTXHQFH��
/DGEURNHV�GHUHFRJQLVHG �������������LQ�UHVSHFW�RI�WKH�VZDS�FRQWUDFWV�DQG�FODLPHG�D�
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GHGXFWLRQ�RI�WKDW�DPRXQW LQ�LWV�WD[�FRPSXWDWLRQ�IRU�������,WV�DFFRXQWV�ZHUH�SUHSDUHG�
LQ�DFFRUGDQFH�ZLWK�8.�*$$3�DQG�GHUHFRJQLWLRQ�ZDV�UHTXLUHG�E\�WKH�DSSOLFDEOH�)56��
6LPLODU�ERQXV�LVVXHV�ZHUH�PDGH�LQ�-DQXDU\�DQG�$SULO�������LQYROYLQJ�GHUHFRJQLWLRQV�
WRWDOOLQJ� �������������� IRU� ZKLFK� /DGEURNHV� FODLPHG� GHGXFWLRQV� LQ� LWV� WD[�
FRPSXWDWLRQV�IRU�������)ROORZLQJ�HQTXLULHV LQWR� WKH������DQG������UHWXUQV��+05&�
GLVDOORZHG�WKHVH�GHGXFWLRQV��

��� 7KH� SRVLWLRQ� RI� /DGEURNHV� GLIIHUV� IURP� WKDW� RI� 8QLRQ� &DVWOH� EHFDXVH�� ZKHQ� LW�
GHUHFRJQLVHG� WKH�VZDS FRQWUDFWV�� LW�GLG�QRW� UHFRJQLVH� WKH�GHELW� LQ� LWV�SURILW� DQG� ORVV�
DFFRXQW�RU�DQ\�RI�WKH�RWKHU�VWDWHPHQWV�OLVWHG�LQ�SDUDJUDSK���%��,QVWHDG��WKH�GHELW�ZDV�
UHFRJQLVHG� LQ� HTXLW\�� $FFRUGLQJO\�� SDUDJUDSK� ��$� RI� VFKHGXOH� ��� DSSOLHV�� ZKLFK�
SURYLGHV�

³:KHUH� LQ� DFFRUGDQFH� ZLWK� JHQHUDOO\� DFFHSWHG� DFFRXQWLQJ�
SUDFWLFH�D�GHELW�RU�FUHGLW�IRU�D�SHULRG�LQ�UHVSHFW�RI�D�GHULYDWLYH�
FRQWUDFW�RI�D�FRPSDQ\�±

�D��LV�UHFRJQLVHG�LQ�HTXLW\�RU�VKDUHKROGHUV¶�IXQGV��DQG

�E�� LV� QRW� UHFRJQLVHG� LQ� DQ\� RI� WKH� VWDWHPHQWV� PHQWLRQHG� LQ�
SDUDJUDSK���%����

WKH�GHELW�RU�FUHGLW�VKDOO�EH�EURXJKW�LQWR�DFFRXQW�IRU�WKDW�SHULRG�
IRU� WKH�SXUSRVHV�RI�WKLV�&KDSWHU� LQ� WKH�VDPH�ZD\�DV�D�GHELW�RU�
FUHGLW� WKDW�� LQ� DFFRUGDQFH� ZLWK� JHQHUDOO\� DFFHSWHG� DFFRXQWLQJ�
SUDFWLFH��LV�EURXJKW�LQWR�DFFRXQW�LQ�GHWHUPLQLQJ WKH�FRPSDQ\¶V�
SURILW� RU� ORVV� IRU� WKDW� SHULRG�´ >7KH� UHIHUHQFH� WR� ³&KDSWHU´�
ZRXOG�VHHP�WR�EH�PLVWDNH�IRU�³6FKHGXOH´�@�

��� 7KLV�JLYHV�ULVH�WR�WKH�*DWHZD\�LVVXH��ZKLFK�LV�ZKHWKHU�D�GHELW�IDOOLQJ�ZLWKLQ�SDUDJUDSK�
��$�PXVW�PHHW�WKH�UHTXLUHPHQWV�RI�SDUDJUDSK��� EHIRUH�LW�FDQ�EH�EURXJKW�LQWR�DFFRXQW�
IRU�FRUSRUDWLRQ�WD[�SXUSRVHV�XQGHU�VFKHGXOH�����/DGEURNHV�DUJXH�WKDW�SDUDJUDSK����LV�
QRW� DSSOLFDEOH� WR� VXFK� GHELWV� DQG� WKDW� WKH\� DUH� EURXJKW� LQWR� DFFRXQW� XQGHU� D�
FRPELQDWLRQ�RI�SDUDJUDSKV����DQG���$��

��� 7KH�)77�KHOG� LQ� IDYRXU�RI�/DGEURNHV��7KH\�DFFHSWHG� LWV� VXEPLVVLRQ� WKDW�SDUDJUDSK�
��$�DFKLHYHG�IRU�WKH�GHELWV�FRYHUHG�E\�LW�ZKDW�SDUDJUDSK����DFKLHYHG�IRU�WKH�GHELWV�WR�
ZKLFK� SDUDJUDSK� ��%� DSSOLHG�� QDPHO\� �L�� WKDW� WKH� GHELWV� KDG� WR� EH� LQ� UHVSHFW� RI�
GHULYDWLYH� FRQWUDFWV� DQG� �LL�� WKDW� WKH\� KDG� WR� EH� DSSURSULDWH� WR� WKH� ULJKW� DFFRXQWLQJ�
SHULRG�� ,W� IROORZHG� WKDW� SDUDJUDSK� ��� GLG� QRW� DSSO\� WR� GHELWV� FRYHUHG� E\� SDUDJUDSK�
��$�

��� 7KH�87�DOORZHG�+05&¶V�DSSHDO�DJDLQVW�WKLV�GHFLVLRQ��VHH�WKH�87¶V�'HFLVLRQ�DW�>��@�
>��@� ,W�KHOG�WKDW�SDUDJUDSK���$�HTXDWHV�WKH�SRVLWLRQ�RI�FUHGLWV�DQG�GHELWV�UHFRJQLVHG�
LQ�HTXLW\�RU�VKDUHKROGHUV¶�IXQGV�ZLWK�WKRVH�FUHGLWV�DQG�GHELWV�UHFRJQLVHG�LQ�WKH�SURILW�
DQG�ORVV�DQG�RWKHU�VWDWHPHQWV�WR�ZKLFK�SDUDJUDSK���%�DSSOLHV��7KLV�ZDV�WKH�HIIHFW�RI�
WKH�ZRUGV�³LQ� WKH�VDPH�ZD\´� LQ�SDUDJUDSK���$��3DUDJUDSK����VHWV� WKH� UHTXLUHPHQWV�
IRU� DOO� FUHGLWV� DQG�GHELWV� WR�EH�EURXJKW� LQWR� DFFRXQW�� QDPHO\� WKDW� WKH\� VKRXOG� IDLUO\�
UHSUHVHQW�IRU�WKH�DFFRXQWLQJ�SHULRG�LQ�TXHVWLRQ�SURILWV�DQG�ORVVHV�ZKLFK�DULVH�IURP�WKH�
FRPSDQ\¶V� GHULYDWLYH� FRQWUDFWV� DQG� UHODWHG� WUDQVDFWLRQV� ,W� VHWV� RXW� WKH� FUHGLWV� DQG�
GHELWV� WR� EH� EURXJKW� LQWR� DFFRXQW�� ZKLOH� SDUDJUDSK� ��� LV� FRQFHUQHG� ZLWK� WKH�
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FRPSXWDWLRQ�RI�SURILWV�DQG�ORVVHV�XVLQJ�WKRVH�FUHGLWV�DQG�GHELWV��7KH�87�GLG�QRW�DJUHH�
ZLWK� WKH�)77¶V�DFFHSWDQFH� WKDW�SDUDJUDSK����KDG� WKH� OLPLWHG� UROHV� IRU�ZKLFK�8QLRQ�
&DVWOH�FRQWHQGHG��$OWKRXJK�WKH�87�UHDFKHG�WKHLU�FRQFOXVLRQ�DV�D�PDWWHU�RI�WKH�QDWXUDO�
DQG�RUGLQDU\�PHDQLQJ�RI�WKH�UHOHYDQW�SURYLVLRQV��WKH\�FRQVLGHUHG�WKDW�WKHUH�FRXOG�EH�
QR�SXUSRVH�LQ�D�PRUH�IDYRXUDEOH�DQG�OHVV�VWULQJHQW�WUHDWPHQW�IRU�FUHGLWV�DQG�GHELWV�WKDW�
ZHUH� UHFRJQLVHG� LQ� HTXLW\� RU� VKDUHKROGHUV¶� IXQGV� WKDQ� WKRVH� UHFRJQLVHG LQ� WKH�
VWDWHPHQWV�WR�ZKLFK�SDUDJUDSK���%�DSSOLHV�

��� /DGEURNHV�FKDOOHQJHV�WKH�87¶V�GHFLVLRQ�DQG�UHDVRQLQJ�RQ�VHYHUDO�JURXQGV��)LUVW��LI�LW�
ZHUH FRUUHFW��WKHUH�LV�QR�GLVFHUQLEOH�UHDVRQ�ZK\�UHFRJQLWLRQ�LQ�HTXLW\�RU�VKDUHKROGHUV¶�
IXQGV� ZDV� QRW� VLPSO\� DGGHG� WR� SDUDJUDSK� ��%�� UDWKHU� WKDQ� EHLQJ� WKH� VXEMHFW� RI� D�
GLIIHUHQW�SDUDJUDSK�LQ�D�GLIIHUHQW�SDUW�RI�WKH�VFKHGXOH��6HFRQG��XQOLNH�SDUDJUDSK���$��
SDUDJUDSK���$�ZDV�QRW�DPHQGHG�WR�PDNH�LW�H[SUHVVO\�VXEMHFW�WR�SDUDJUDSK�����1RU��LI�
SDUDJUDSK���� LQ� DQ\�HYHQW�TXDOLILHG� WKH� UHVW� RI� WKH� VFKHGXOH��ZDV� WKHUH� DQ\�QHHG� WR�
DPHQG�SDUDJUDSK���$�WR�PDNH�LW�VXEMHFW�WR�SDUDJUDSK�����7KH�ULJKW�FRQFOXVLRQ�LV�WKDW�
3DUOLDPHQW� LQWHQGHG� WR� PDNH� SDUDJUDSK� ��$�� EXW� QRW� SDUDJUDSK� ��$�� VXEMHFW� WR�
SDUDJUDSK���� 7KLUG��SDUDJUDSK����VSHFLILFDOO\�UHIHUV�WR�WKH�³WKH�IROORZLQJ�SURYLVLRQV�
>SOXUDO@� LQ� WKLV�6FKHGXOH´�� LQGLFDWLQJ�WKDW�SDUDJUDSK����LV�QRW� WKH�XQLYHUVDO�JDWHZD\��
3DUDJUDSK� ��� LGHQWLILHV� FUHGLWV� DQG� GHELWV� WR� EH� EURXJKW� LQWR� DFFRXQW� LQ� FHUWDLQ�
FLUFXPVWDQFHV�� ZKLOH� LW� LV� WKH� SXUSRVH� RI� SDUDJUDSK� �� WR EULQJ� FUHGLWV� DQG� GHELWV�
�ZKHWKHU� LGHQWLILHG� LQ� SDUDJUDSK� ��� RU� HOVHZKHUH�� LQWR� DFFRXQW�� 3DUDJUDSK� ��$�
SURYLGHV�D�VHSDUDWH�PHFKDQLVP�IRU�GHWHUPLQLQJ�RWKHU�FUHGLWV�DQG�GHELWV�WR�EH�EURXJKW�
LQWR�DFFRXQW�� ,W� LV� WKHUHIRUH�SDUDJUDSK���� �UHDG�ZLWK�SDUDJUDSKV���$�DQG���%��DQG��
VHSDUDWHO\�� SDUDJUDSK� ��$�ZKLFK� LGHQWLI\� WKH� FUHGLWV� DQG� GHELWV WR� EH� EURXJKW� LQWR�
DFFRXQW�DQG SDUDJUDSK��� ZKLFK�GHWHUPLQHV�KRZ�WKH\�DUH�WR�EH�EURXJKW�LQWR�DFFRXQW�
7KH�ZRUGV�³LQ�WKH�VDPH�ZD\´�LQ�SDUDJUDSK���$�UHIHU�WR�WKH�³KRZ´�RI�SDUDJUDSK�����
QRW WR WKH�³ZKLFK´�RI�SDUDJUDSK����

��� ,� GR� QRW� DFFHSW� WKHVH� VXEPLVVLRQV�� $V� ERWK� SDUWLHV� DFFHSW�� WKH� FULWLFDO� ZRUGV� LQ�
SDUDJUDSK� ��$� DUH� ³LQ� WKH� VDPH� ZD\´�� $� GHELW� RU� FUHGLW� UHFRJQLVHG� LQ� HTXLW\� RU�
VKDUHKROGHUV¶�IXQGV�LV�WR�EH�EURXJKW�LQWR�DFFRXQW�³LQ�WKH�VDPH�ZD\�DV�D�GHELW�RU�FUHGLW�
WKDW�� LQ� DFFRUGDQFH� ZLWK� JHQHUDOO\� DFFHSWHG� DFFRXQWLQJ� SUDFWLFH�� LV� EURXJKW� LQWR�
DFFRXQW� LQ� GHWHUPLQLQJ� WKH� FRPSDQ\¶V� SURILW� RU� ORVV� IRU� WKDW� SHULRG´�� 'HELWV� DQG�
FUHGLWV�EURXJKW�LQWR�DFFRXQW�LQ�DFFRUGDQFH�ZLWK�*$$3�LQ�GHWHUPLQLQJ�WKH�FRPSDQ\¶V�
SURILW�RU�ORVV�DUH�WKH�VXEMHFW�RI�SDUDJUDSKV���$�DQG���%��7KRVH�GHELWV�DQG�FUHGLWV�DUH�
EURXJKW�LQWR�DFFRXQW�LI�WKH\�VDWLVI\�WKH�UHTXLUHPHQWV�RI�SDUDJUDSK�����7KH�GHELWV�DQG�
FUHGLWV� VXEMHFW� WR� SDUDJUDSK� ��$�PXVW� EH� EURXJKW� LQWR� DFFRXQW� ³LQ� WKH� VDPH�ZD\´��
7KH\�WRR�PXVW�VDWLVI\�WKH�UHTXLUHPHQWV�RI�SDUDJUDSK����

��� $V�0U�*KRVK�VXEPLWWHG��WKHUH�LV�QR�ZRUGLQJ�LQ�SDUDJUDSK����WKDW�OLPLWV�LWV�DSSOLFDWLRQ�
WR� WKRVH�GHELWV� DQG�FUHGLWV� FRYHUHG�E\�SDUDJUDSK���%�� ,W� DSSOLHV�JHQHUDOO\� WR� ³>W@KH�
FUHGLWV�DQG�GHELWV�WR�EH�EURXJKW�LQWR�DFFRXQW�LQ�WKH�FDVH�RI�DQ\�FRPSDQ\�LQ�UHVSHFW�RI�
LWV�GHULYDWLYH�FRQWUDFWV´��ZKLFK�DUH�HFKRHG�LQ�SDUDJUDSK���$�DV�ZHOO�DV�LQ�SDUDJUDSK�
��$�

��� 7KH�87�ZDV�ULJKW�WR�VD\�WKDW�SDUDJUDSK����IXOILOV�D�UROH�ZKLFK�LV�ZLGHU�WKDQ�SDUDJUDSK�
��$��,Q�RUGHU�WR�EH�EURXJKW�LQWR�DFFRXQW��WKH�GHELWV�DQG�FUHGLWV�PXVW�³IDLUO\�UHSUHVHQW´�
ORVVHV�RU�SURILWV�DQG�WKRVH�ORVVHV�RU�SURILWV�PXVW�DULVH�IURP�WKH�GHULYDWLYH�FRQWUDFWV�RU�
UHODWHG�WUDQVDFWLRQV�



-XGJPHQW�$SSURYHG�E\�WKH�FRXUW�IRU�KDQGLQJ�GRZQ� 8QLRQ�&DVWOH�Y�+05&

��� /DGEURNHV�UHOLHG�RQ�WKH�XVH�LQ�SDUDJUDSK���$�RI�WKH�SKUDVH�³LQ�UHVSHFW�RI�D�GHULYDWLYH�
FRQWUDFW´� DV� RSSRVHG� WR� WKH� QDUURZHU� IRUPXOD� ³DULVH� IURP´� LQ� SDUDJUDSK� ���� DV�
VKRZLQJ� WKDW� SDUDJUDSK� ��$� ZDV� LQWHQGHG� WR� FDVW� D� GLIIHUHQW� DQG� ZLGHU� QHW� WKDW�
SDUDJUDSK�����7KLV�LV��KRZHYHU��XQWHQDEOH�JLYHQ�WKDW�SDUDJUDSK����H[SUHVVO\�DSSOLHV��
DQG� LV� UHVWULFWHG�� WR� ³SURILWV� DQG� ORVVHV� DULVLQJ� IURP� WKH� GHULYDWLYH� FRQWUDFWV� RI D
FRPSDQ\´��

��� 0U� 3HDFRFN� ZDV� XQDEOH� WR� VXJJHVW� DQ\� SROLF\� WKDW� PLJKW� MXVWLI\� D PRUH� JHQHURXV�
WUHDWPHQW�RI�GHELWV� WR�HTXLW\�DQG�VKDUHKROGHUV¶� IXQGV�XQGHU�SDUDJUDSK���$ WKDQ� WKH�
WUHDWPHQW�RI�WKH�GHELWV�ZLWKLQ�SDUDJUDSK���%�

��� )RU�WKHVH�UHDVRQV��,�FRQVLGHU�WKDW�WKH�87�ZDV�FRUUHFW LQ LWV�FRQFOXVLRQ�RQ�WKH�*DWHZD\�
LVVXH�DQG�,�ZRXOG�GLVPLVV�/DGEURNHV¶�DSSHDO��

&RQFOXVLRQ

��� 7KH�RYHUDOO�UHVXOW��LI�P\�/RUGV�DJUHH��LV�WKDW�ERWK�DSSHDOV�DUH�GLVPLVVHG��,Q�WKH�FDVH�RI�
8QLRQ� &DVWOH¶V� DSSHDO�� ,� DJUHH�ZLWK� WKH�87¶V� FRQFOXVLRQV� RQ� WKH� ³ORVV´� DQG� ³DULVH�
IURP´�LVVXHV� EXW�,�KDYH�FRPH�WR�D�GLIIHUHQW�FRQFOXVLRQ�RQ�WKH�³IDLUO\�UHSUHVHQW´�LVVXH�
DQG�,�ZRXOG�GLVPLVV�WKH�DSSHDO�RQ�WKDW�JURXQG�DV�ZHOO�DV�RQ�WKH�³DULVH�IURP´�LVVXH�

��� $IWHU� GLVWULEXWLQJ� RXU� MXGJPHQWV� LQ� GUDIW� WR� WKH� SDUWLHV�� WKH� FRXUW� UHFHLYHG� D�
VXEPLVVLRQ� IURP�8QLRQ�&DVWOH� VHHNLQJ�DQ�RUGHU� IRU� WKH�PDWWHU� WR�EH� UHPLWWHG� WR� WKH�
)77�³IRU�GHWHUPLQDWLRQ�RI�WKH�UHOHYDQW�ILJXUHV�>RI�LWV�FRUSRUDWLRQ�WD[�OLDELOLW\�IRU�WKH�
SHULRG�HQGHG����0DUFK�����@�LQ�DFFRUGDQFH�ZLWK�WKH�MXGJPHQW´�RI�WKLV�FRXUW��,W�ZDV�
VXEPLWWHG WKDW� EHFDXVH� WKH� GHELW� LQ� UHVSHFW� RI� WKH� GHUHFRJQLWLRQ� LQ� 8QLRQ� &DVWOH¶V�
DFFRXQWV� IRU� WKH�SHULRG�HQGHG����0DUFK������KDG�EHHQ�GLVDOORZHG�� LW� IROORZHG� WKDW�
WKH� WRWDO� QHW� UHGXFWLRQ� LQ� WKH� IDLU� YDOXH� RI� LWV� GHULYDWLYH� FRQWUDFWV� EHWZHHQ� ���
1RYHPEHU� ����� DQG� ��� 0DUFK� ����� VKRXOG� EH� UHFRJQLVHG�� ZLWK� D� FRUUHVSRQGLQJ�
UHGXFWLRQ�RI�VRPH������PLOOLRQ� LQ� LWV�FRUSRUDWLRQ� WD[� OLDELOLW\� IRU� WKDW�SHULRG�� ,W�ZDV�
VXEPLWWHG� WKDW� RQH� FRQVHTXHQFH� RI� RXU� GHFLVLRQ� LV� WKDW� ORVVHV� QRW� UHFRJQLVHG� LQ�
*$$3�FRPSOLDQW� DFFRXQWV� VKRXOG� EH� EURXJKW� LQWR� DFFRXQW� IRU� FRUSRUDWLRQ� WD[�
SXUSRVHV��+05&�RSSRVHG�WKLV�FRXUVH��SRLQWLQJ�RXW�WKDW�WKLV�DOWHUQDWLYH�FDVH�FRXOG�DQG�
VKRXOG�KDYH�EHHQ�UDLVHG�DW�D�PXFK�HDUOLHU�VWDJH�

��� ,�FRQVLGHU�WKDW��KDYLQJ�GLVPLVVHG�WKH�DSSHDO�EHIRUH�XV��ZH�VKRXOG�UHPLW�WKH�PDWWHU�WR�
WKH�)77�IRU�LW�WR�GHFLGH��L��ZKHWKHU�8QLRQ�&DVWOH�VKRXOG�QRZ�EH�SHUPLWWHG�WR�VHHN�WR�
DPHQG�LWV� WD[�FRPSXWDWLRQ� LQ� WKLV�ZD\�DQG��LL�� LI�VR��ZKHWKHU� LW�KDV�D�JRRG�FDVH�IRU�
VXFK�DQ�DPHQGPHQW��+DYLQJ�QRW�KHDUG�DUJXPHQW�RQ�HLWKHU�LVVXH��,�H[SUHVV�QR�YLHZV�RQ�
WKHP�� QRU� GR� ,� H[SUHVV� DQ\� YLHZ� RQ� 8QLRQ� &DVWOH¶V� VXEPLVVLRQV� DV� WR� WKH�
FRQVHTXHQFHV�RI�RXU�GHFLVLRQ�
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