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ROLE OF ARBITRAL TRIBUNALS IN COMBATTING ECONOMIC 

CRIME IN INTERNATIONAL ARBITRATION 

 

PRESENTATION BY CRAIG ORR QC 

1. I N T R O D U C T I O N  

1. This presentation addresses the following topic:  

“The legal effects of bribery and corruption on the arbitrability of the dispute, the merits of the 

case, and  the enforceability of the award”.    

2. E F F E C T S  O N  A R B I T R A B I L I T Y  

2. It is now generally accepted that issues of corruption and other economic crime are arbitrable.   The 

approach to the contrary taken by Judge Lagergren in his award in ICC Case No 1110 in 1963 has 

been overtaken and is not followed.   

3. There are two points to note. 

4. First, it is well settled that allegations of fraudulent and criminal conduct can be heard and resolved 

by arbitral tribunals.  It is of course the case that arbitral tribunals cannot impose criminal sanctions 

on any person or party; that is the preserve of states and their national courts.  However, an arbitral 

tribunal is well capable of deciding whether someone has engaged in criminal or fraudulent conduct 

and determining the civil consequences of such conduct.    

5. Second, the separability of an arbitration agreement means that the nullity or avoidance of the 

parties’ main contract does not by itself render the arbitration agreement invalid or ineffective.  The 

arbitration agreement has its own separate existence, independent of the terms of the main contract 

to which it is connected. The parties’ consent to arbitrate their disputes is therefore to be regarded 

as separate from their consent to the main contract.  As a result, the arbitration agreement can only 

be invalidated on a ground which relates specifically to the arbitration agreement and is not merely 

a consequence of the invalidity of the main contract. 
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6. This is well settled and widely accepted in arbitration rules, the UNCITRAL Model Law on 

International Commercial Arbitration, domestic laws on arbitration, domestic court decisions and  

arbitral awards.1    

7. It follows that corruption concerning the main contract between the parties does not prevent the 

arbitral tribunal from hearing the parties’ dispute.  Corruption may, and often will, lead to the main 

contract being void, unenforceable or set aside, but that does not deprive the tribunal of the ability 

to hear and determine allegations about corruption and its consequences.   

3. E F F E C T S  O N  T H E  M E R I T S  O F  T H E  C A S E  

8. The issue here is as to the consequences of proven bribery or corruption on the substance of the 

parties’ dispute: once a tribunal finds that corruption has occurred, what then? 

Distinguish contracts for corruption/contracts procured by corruption 

9. In answering this question,  it is necessary to distinguish between contracts for corruption and 

contracts procured by corruption.    

10. Contracts for corruption include e.g. contracts with an intermediary who is paid, expressly or 

implicitly, to bribe or otherwise improperly influence state officials or employees or officers of 

private contracting parties.   

11. Most national laws provide that contracts for corruption are void and unenforceable.  This accords 

with the international consensus against bribery and corruption, reflected in the numerous 

international conventions and other measures enacted in the last 20 or so years to combat 

corruption.  For example, Art. 8 of the Council of Europe Civil Law Convention on Corruption 

provides that: “Each party shall provide in its internal law for any contract or clause of a contract 

providing for corruption to be null and void”. 

12. So far as contracts procured by corruption are concerned, most national laws provide for such 

contracts to be voidable at the instance of the innocent party.  However, some national laws also 

provide for the automatic nullity of contracts procured by corruption, i.e. such contracts are (like 

contracts for corruption) void and of no effect even without the innocent party taking positive steps 

to have the contract set aside. 

 

1  See e.g. ICC Rules, Art. 6(9); UNCITRAL Model Law, Art. 16; English Arbitration Act 1996, s.7; Premium 

Nafta Products v Fili Shipping [2007] UKHL 40 at [17], Lord Hoffmann 
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English law 

13. These points may be illustrated by reference to English law.  

14. Under English law, a contract for corruption is illegal and contrary to public policy.  Such contracts 

are therefore treated as being automatically void and unenforceable.2 

15. By contrast, contracts procured by corruption are ordinarily regarded under English law as being 

voidable at the option of the innocent party, and not automatically void.3  They are therefore valid 

and effective, unless and until the innocent party elects to avoid the contract.   

16. Where the innocent party elects to avoid the contract, it must obtain an order from the court 

declaring that the contract has been rescinded.  Rescission, under English law, is a discretionary 

remedy.  The court may therefore impose terms on the innocent party as a condition of granting 

rescission.  Ordinarily the court will, as a condition of granting rescission, require the innocent to 

restore the value of any monetary or other benefits it has received under the contract. Upon the 

contract being rescinded, the parties should so far as practicable be restored to the positions they 

would have occupied if the contract had not been made.  

17. However, more recently, English practitioners and commentators have focussed on the argument 

that a contract procured by corruption is automatically void, as opposed to voidable.  This argument 

depends upon application of agency principles.4   

18. The argument is that no employee or other agent has authority to enter into a transaction which the 

employee or agent knows to be induced by bribery.  A contract induced by bribery can therefore 

only be binding if the employee or agent had apparent authority – that is the appearance of authority 

- to conclude the contract on the principal’s behalf.  However, where the employee or agent has 

been bribed by the other contracting party, the bribing party cannot rely upon the employee or 

agent’s apparent authority because it knows that the employee or agent was induced to enter into 

the transaction by being bribed – and therefore knows that the employee or agent had no authority 

to conclude the contract. The bribing party cannot therefore hold the innocent party to the contract, 

which is void for want of authority.5 

19. The significance of this argument is that it enables the innocent party to side-step the requirement 

to obtain the court’s approval for rescission of the contract.   

 

2  See e.g. Chitty on Contracts, Vol 1, [16-001]; Treitel on Contracts, [11-111]. 
3  See e.g. McGrath, Commercial Fraud in Civil Practice, [10.36] to [10.40]. 
4  See Berg, Bribery - Transaction validity and other civil law implications [2001] LMCLQ 27 
5  See Bowstead & Reynolds on Agency, Article 73; and see, in the context of contracts induced by bribes, 

Bowstead & Reynolds at [8-218] and McGrath, Commercial Fraud in Civil Practice at [10.31]-[10.35]. 
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Arbitration 

20. In considering how these principles play out in arbitration cases, it is necessary to distinguish 

between international investment arbitrations and international commercial arbitrations.  

Investment Arbitration 

 Jurisdiction 

21. So far as international investment arbitrations are concerned, the key point is that BITs under which 

such arbitrations are typically conducted will frequently require the investor to comply with the 

host state’s laws in order to benefit from the BIT’s protection.  If a BIT does not contain an express 

clause to this effect, it will frequently be possible to imply such a requirement into the BIT.   

22. Even if that is not possible, there is considerable support for the view that compliance by an 

investor with the host state’s laws is an implicit requirement of obtaining jurisdiction under Art. 25 

of the ICSID Convention. For example, in Phoenix Action v Czech Republic6, the ICSID Tribunal 

found that ‘States cannot be deemed to offer access to the ICSID dispute settlement mechanism to 

investment made in violation of their laws’. According to the Tribunal, the purpose of the 

international mechanism of protection of investment through ICSID arbitration is not to protect 

investments made in violation of the laws of the hosts state; it is only to protect “legal and bona 

fide investments”. 

23. This is significant, given that every investment obtained by corruption will almost certainly have 

failed to comply with the host state’s law.  A claim in respect of such an investment is therefore 

likely to fail on jurisdiction grounds. 

 Unclean Hands 

24. In addition to rejecting claims on jurisdiction grounds, some tribunals in international investment 

arbitrations have also applied the doctrine of ‘unclean hands’ to reject claims in respect of 

investments procured by corruption.   

25. Under the unclean hands doctrine, a tribunal may deny relief to a claimant whose conduct in regard 

to the subject-matter of the claim has been improper.  The origin of the doctrine traces back to 

Roman law.  Today, many common law and civil law systems have incorporated the unclean hands 

doctrine in various forms.  However, its existence as a matter of international law is controversial.   

 

6  ICSID Case No ARB/06/5 (15.4.2009) 
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26. For example, in Yukos Universal Limited (Isle of Man) v The Russian Federation,7 the tribunal 

concluded that the unclean hands doctrine does not exist as a general principle of international law 

and therefore did not bar Yukos’ claim.  However, a differently constituted tribunal decided a few 

months later in the Al-Warraq v Republic of Indonesia8 arbitration that the unclean hands doctrine 

rendered the investor’s claims inadmissible.  Commentators are similarly divided as to the 

existence and utility of an unclean hands doctrine as a matter of international law.9 

27. However, this debate may be of little practical effect because corruption in the procurement of an 

investment is likely to prevent the investor pursuing a claim in respect of the investment on 

jurisdiction grounds in any event.  

International Commercial Arbitration  

28. So far as international commercial arbitrations are concerned, a claim in respect of a contract 

tainted by corruption is less likely to fail at the jurisdictional stage. The tribunal will have 

jurisdiction by virtue of the parties’ arbitration agreement, which (as explained) is separate from 

and independent of the parties’ main contract and therefore is not ordinarily affected by corruption 

or bribery affecting the main contract. 

29. In commercial arbitrations, the impact of corruption on the substance of the dispute will generally 

depend upon the applicable national law. 

30. As explained, most national laws distinguish between contracts for corruption and contracts 

procured by corruption.  The former – that is contracts for corruption - are automatically void and 

unenforceable, and an arbitration tribunal will ordinarily deny both parties any relief arising out of 

or in connection with respect of the contract.  Claims for unpaid sums under such contracts will 

typically fail, as will any claim to recover sums or other benefits conferred under such contracts.  

Loss will generally be left to lie where it falls.  A number of ICC tribunals have determined claims 

under corrupt consultancy or other intermediary contracts on this basis.10 

 

7  PCA Case No AA 227 (18.7.2014). 
8  Award dated 15.12.2014 in arbitration pursuant to the Agreement on Promotion, Protection and Guarantee of 

investments among Member States of the Organisation of the Islamic Conference. 
9  See e.g. Kreindler, Corruption in International Investment Arbitration: Jurisdiction and the Unclean Hands 

Doctrine (2010); Llamazon and Sinclair, Investor Wrongdoing in Investment Arbitration: Standards Governing 

Issues of Corruption, Fraud, Misrepresentation and Other Investor Misconduct (2015). 
10  See e.g. the awards in ICC Case 3913 (1981); ICC Case 3916 (1982); ICC Case 8891 (1998); ICC Case 12990 

(2005); ICC Case 13515 (2006); and ICC Case 13914 (2008), anonymised extracts from which have been 

published in the ICC’s Bulletin, Tackling Corruption in Arbitration. 
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31. As regards contracts procured by corruption, they will ordinarily be liable to be set aside.  

Depending upon the applicable national law, the defaulting party may be able to claim restitution 

of benefits conferred under the contract.11   

32. However, arguments may also arise as to whether contracts procured by corruption are 

automatically void, in which case restitution of benefits conferred under the contract may be more 

difficult.  It may for example, be said that the same public policy which renders the contract void 

also precludes the corrupting party from bringing a claim for restitution of benefits conferred under 

the contract.  

33. Different national laws take differing approaches to such arguments. The English Supreme Court 

has recently held that illegality rendering a contract void or unenforceable does not automatically 

bar a claim in unjust enrichment for recovery of benefits conferred under the contract: the court 

must in each case determine whether permitting a claim for restitution of such benefits would be 

harmful to the integrity of the legal system, having regard in particular to “whether denial of the 

claim would be a proportionate response to the illegality, bearing in mind that punishment is a 

matter for the criminal courts”.12  A similar approach is taken under the UNIDROIT Principles of 

International Commercial Contracts.13  

34. It should also be noted that there is a growing trend, even in commercial arbitrations, for 

respondents to rely upon corruption allegations to bar a claim at a preliminary stage, by reference 

to unclean hands and international public policy. 

World Duty Free v Kenya 

35. A useful case study of how arbitration issues play out in the arbitration context is provided by the 

award of the ICSID tribunal in World Duty Free v Kenya.14  This is one of the leading ICSID 

awards considering the consequences of corruption upon an investment contract.   

36. Although World Duty Free was an investment arbitration, it was conducted under UNCITRAL 

Rules and the principles applied by the Tribunal arguably also apply in commercial arbitrations, 

whether under UNCITRAL Rules or the rules of other arbitral institutions.  The award illustrates 
 

11  As e.g. in ICC Case 10518 (2002), in which the claimant recovered its out of pocket expenses under a contract 

procured by bribery. The applicable law (New York law) permitted the tribunal to “fashion a remedy for the 

bribery” that was proportionate: according to New York law: “Justice demands that even the burdens and 

penalties resulting from disregard of the law be not so disproportionately heavy as to offend conscience” (Gerzof 

v Sweeney (1968) 22 NY 2d 297, 306, Chief Judge Fuld). 
12  Patel v Mirza [2017] AC 467 at [120], Lord Toulson JSC. 
13  Article 3.3.2 of the UNIDROIT Principles permits restitution where there has been performance under a contract 

infringing a mandatory rule, where that would be “reasonable in the circumstances” having regard to (among 

other things) the purpose of the rule which has been infringed, the seriousness of the infringement and the parties’ 

reasonable expectations.  
14  ICSID Case No ARB/98/4 (8.12.2000) 
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very clearly the stark outcome possible in cases involving corruption, where a clamant is sent away 

empty-handed whilst the respondent state is left with the product of the investor’s investment and 

the corrupt state official is left with the proceeds of his corruption. 

37. In World Duty Free, the claimant had entered into a contract with the Republic of Kenya in 1989 

to establish and run duty free complexes at Nairobi and Mobassa airports.   As part of that contract, 

the Claimant agreed to renovate and upgrade the passenger facilities at both airports.  The Claimant 

spent US$27m doing so.  In 1998, disputes arose between the Claimant and the Republic, resulting 

in what the Claimant alleged was a state-orchestrated takeover of its business.  It therefore brought 

arbitration proceedings against Kenya.  

38. Prior to concluding the contract with the Republic in 1989, the Claimant’s manager and principal 

shareholder (a Mr Ali) made what he described in evidence to the Tribunal as a ‘donation’ of 

US$2m to President Moi, who was then President of Kenya.  Mr Ali said that he believed that the 

donation was lawful, being made in accordance with what he understood to be an accepted practice 

in Kenya of making community gifts, known as ‘Harambee’. 

39. At Kenya’s request, the tribunal determined on a preliminary basis whether this payment was a 

bribe and if so, whether it required the dismissal of the Claimant’s claim in limine.  The tribunal 

concluded that the payment was a bribe and that the claim fell to be dismissed on a preliminary 

basis, on public policy grounds. According to the tribunal, bribery was contrary to “transnational 

public policy” and “claims based on contracts of corruption or on contracts obtained by 

corruption” could therefore not be upheld by the tribunal.  

40. Whether one describes this as an application of transnational public policy or unclean hands, the 

outcome for the claimant was the same. As a result of his claim being dismissed in limine, he was 

left completely empty handed. Kenya, by contrast, was left with its renovated and updated 

passenger terminals, as well as the duty free complexes; and President Moi was left with his 

payment of US$2m. 

41. In its award, the tribunal acknowledged the perceived unfairness of this outcome.  However, it said 

that the result was unavoidable because “the law protects not the litigating parties but the public; 

or in this case, the mass of tax-payers and other citizens making up one of the poorest countries in 

the world”.  It nevertheless admitted that it was “a highly disturbing feature” in the case that the 

corrupt recipient of the Claimant’s bribe was not merely an officer of the state but the state’s most 

senior officer - the President; and that although he had left office and was not immune from suit 

under the Kenyan Constitution, the state had done nothing to prosecute him for corruption or to 

recover the bribe from him.  



8 

 

42. All the tribunal could do to reflect its concern about the unfairness of the outcome was to deny the 

Republic recovery of its costs.  The tribunal therefore made no order for the costs of the arbitration, 

each side being made to bear its own costs.   However, the costs, although significant, were dwarfed 

by the amounts at stake in the arbitration. 

43. This kind of outcome has led arbitration users, practitioners and commentators to question the 

fairness and proportionality of such an approach. 

Possible Claimant/Investor Responses 

44. The issue is most acute in investment arbitrations, where a finding of corruption will generally 

require the tribunal to reject the claim in limine, on jurisdictional grounds.  

45. Such a blunt outcome has both merits and demerits.  From one perspective, zero tolerance of 

corruption is necessary in order to uphold international public policy and maintain the integrity of 

the arbitral process.  Zero tolerance may also be considered to be the most effective way of 

promoting the fight against corruption.   

46. On the other hand, such an approach might encourage corruption as host states stand to benefit 

from acceptance of bribes by their officials because corruption will provide the state with an 

automatic defence to claims in respect of investments or contracts procured by bribery.  Corruption 

allegations often surface when contracts or projects have been completed or are near completion. 

In such cases, dismissing the claim altogether serves not only to punish the claimant but also to 

confer a windfall on the respondent state, even though its officials were complicit in the corruption 

which induced the contract or project. 

47. The potentially disproportionate nature of such a result has led commentators to suggest that a 

more nuanced approach is appropriate.  In particular, some commentators have suggested that 

resort should be made to arguments of estoppel, waiver and acquiescence, and that tribunals should 

make the bribery defence conditional upon the host state taking genuine steps to prosecute the 

officials involved in the bribery.15  However, none of these approaches is without difficulty. 

Estoppel 

48. Estoppel arises where a person is precluded (or ‘estopped’) from denying the truth of a 

representation that he or she has made.  In corruption cases, estoppel could only assist an 

 

15  See e.g. Bienvenue, International Arbitral Tribunals and Corruption: Not So Duty Free (2017); cf. Habazin, 

Investor Corruption as a Defense Strategy of Host States in International Investment Arbitration: Investors’ 

Corrupt Acts Give an Unfair Advantage to Host States in Investment Arbitration, 18 Cardozo J. of Conflict 

Resolution 805.  
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investor/claimant if the host state could be shown to have unequivocally represented  that bribe 

payments were lawful.   

49. However, the prospects of a state (or any other respondent) being found to have made such a 

representation are remote, especially given the near-universal consensus that corruption is 

unlawful. 

Waiver/Acquiescence 

50. Waiver or acquiescence might arise where a host state could be shown to have known about the 

bribery or corruption of its officials.  If, despite such knowledge, the host state acquiesced in its 

officials soliciting or accepting bribes, it could be argued that the host state had waived its right to 

rely upon the corruption of its officials as a defence to claims by investors or contractors.     

51. This may in some cases be a more promising line of argument than estoppel.  For example, it may 

be possible to assimilate evidence showing actual knowledge on the part of a state of solicitation 

or acceptance of bribes by its officials.  However two difficulties should be noted.  

52.  First, it would be necessary to show not only knowledge, in a general sense, of solicitation or 

acceptance of bribes by the state’s officials, but knowledge of solicitation or acceptance of bribes 

in relation to the particular investment or transaction in issue in the arbitration. 

53. Second, the knowledge of the corrupt official himself, or herself, will ordinarily not be attributable 

to the state and will therefore not count as the knowledge of the state.  This was the conclusion 

reached by the tribunal in World Duty Free, who said that the bribe in that case was a covert 

payment made to the President, in a personal capacity, and was therefore not legally to be imputed 

to the Republic of Kenya itself. 

54. It is arguably inherent in the nature of a bribe that it comprises a payment made to a public official 

in his or her private capacity.  Transparency International defines corruption as “the abuse of 

entrusted power for private gain”.  If the payment was in fact made for a public purpose, it would 

not count as a bribe and any corruption defence would not be triggered.   

55. Under the International Law Commission draft Articles on the Responsibility of States for 

Intentionally Wrongful Acts (the “ILC Articles”), the conduct of a state official is only attributable 

to the state if the official acts in his capacity as a state official, and not in a private capacity (Article 

7).  If receipt of bribes is a private act, the official’s knowledge and conduct will therefore not be 

attributable to the state, as a matter of international law. 
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56. Nevertheless, there is an argument to the contrary.  It might be overly narrow to focus only on the 

‘private’ nature of the official’s receipt and retention of the bribe monies.  After all, the bribe was 

not paid or received in a vacuum, but as part of a governmental process whereby an investment or 

other contract was negotiated and agreed by or through the official, acting as an organ or 

representative of the state.  Arguably, therefore, the official’s corrupt conduct should be attributed 

to the state, even though the official abused his power by soliciting or accepting a bribe in the 

course of negotiating and approving the investment or contract. Under Article 7 of the ILC Articles, 

the conduct of a state organ or representative is attributed to the state “even if [the organ or 

representative] exceeds its authority or contravenes instructions”.16 

57. However, the argument that solicitation or acceptance of a bribe is properly to be characterised as 

a private (rather than governmental) act is a powerful one, as the award in World Duty Free shows. 

The ILC concludes in its commentary to the ILC Articles that “[t]he question of the responsibility 

of the State whose official had been bribed … could hardly arise”.17   The ILC explains that Article 

7 of the ILC Articles: 

“indicates that [conduct attributable to the state] comprises only the actions and omissions 

of organs purportedly or apparently carrying out their official functions, and not the 

private actions or omissions of individuals who happen to be organs of the State.  In short, 

the question is whether they were acting with apparent authority.” 

58. If considered as a question of apparent authority, it is difficult to see how a state official could be 

said to have apparent authority to solicit or accept bribes.  Given the near universal condemnation 

of such conduct, no official could realistically be said to have apparent authority to solicit or accept 

bribes.     

59. Whilst arguments of waiver and acquiescence should therefore be considered, they may 

nevertheless be difficult to establish in practice. 

Other Options 

60. Some commentators have suggested more novel approaches, such as making the corruption 

defence conditional upon the host state taking genuine steps to prosecute the state officials involved 

in the corruption.   

61. However, it is unclear what legal principle can be said to underpin this approach.  In particular, on 

the basis of what legal principle may a tribunal may deprive a respondent state of an otherwise 
 

16  Compare the analysis of Dr Bernardo Cremades, ‘Corruption in Investment Arbitration’, in Global Reflections 

on International Law, Commerce and Dispute Resolution: Liber Amicorum Robert Briner, ICC Publications, 

2005, at 203 and 216.   See further Llamzo, Corruption in Internal Investment Arbitration (2014), chapter 10. 
17  ILC commentary, reproduced in the Yearbook of the International Law Commission, 2001, at p.46 footnote 150. 
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valid defence because the state’s prosecuting authorities have not taken action against a particular 

official?  Some states, moreover, may genuinely not have sufficient resources or expertise to pursue 

effective prosecution of state officials involved in complex bribery schemes, especially bearing in 

mind that any criminal conviction for bribery requires proof beyond reasonable doubt.   

4. E F F E C T S  O N  E N F O R C E M E N T  O F  A W A R D S    

62. Under the New York Convention, enforcement of an arbitral award may be refused on public policy 

grounds.  Arbitration laws of most national systems of law similarly permit national courts to refuse 

enforcement of an award on public policy grounds. 

63. England is no exception. In particular: 

(1) Section 68(1) of the Arbitration Act 1996 allows a party to apply to the English court for the 

revision or setting aside of an arbitral award made in England on the ground that it is contrary 

to public policy; and 

(2) Under Section 103 of the Arbitration Act, enforcement of a New York Convention award 

may be refused by the English court if the person against whom the award is invoked proves 

that one of the grounds for non-enforcement under Article V of the Convention is made out 

(including that enforcement of the award would be contrary to public policy). 

64. The case law on these provisions demonstrates a strong pro-enforcement bias on the part of the 

English courts. Enforcement is only likely to be refused on public policy grounds where it is 

apparent from the face of the award that it gives effect to a contract or enterprise which is unlawful 

in the place of performance or otherwise contrary to English public policy (such as a contract for 

the payment of bribes).18  Where it is apparent from the award that the arbitral tribunal considered 

but rejected an allegation of corruption or other illegality, the award will generally be enforced.19 

65. The key question which arises here is the potential conflict between two forms of public policy.  

On the one hand, the public policy in favour of the finality of arbitral awards (which underpins the 

New York Convention) argues for minimal state control and intrusion in relation to enforcement of 

arbitral awards.  On the other hand, the enforcing state itself has a direct interest in upholding its 

own policies and values and ensuring that its enforcement mechanisms are not used to further 

corruption or other economic crime. That would be the case if, for example, an award required the 

enforcing state to give effect to a corrupt contract: it is therefore necessary for the state to exert 

 

18  Soleimany v Soleimany [199] QB 785; Sinocore International v RBRG Trading [2017] 1 Lloyd’s Rep 375  
19  Westacre Investments v Jugoimport-SPDR Holding [2001] 1 QB 288 
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some degree of control over arbitral awards, so as to ensure that enforcement of the award does not 

offend the state’s fundamental policies and values.   

66. The tension between these two conflicting policies is reflected in the case law of national courts 

showing the extent to which the respective national laws permit national courts to review the merits 

of arbitral awards.  For example, English law only permits such review in exceptional 

circumstances, in particular where fresh evidence of corruption has come to light following the 

arbitration which was not reasonably available at the time of the arbitration.  A similar approach is 

taken in other European jurisdictions, such as Switzerland.  

Westacre Investments v Jugoimport-SPDR Ltd 

67. The tension between the competing considerations which arise on enforcement of an award may 

be illustrated by Westacre Investments v Jugoimport-SPDR Holding,20 where a majority of the 

English Court of Appeal upheld enforcement of an ICC award even though the contract underlying 

the award was alleged by one of the parties to have been corrupt.     

68. The award in Westacre Investments v Jugoimport-SPDR Holding was made in arbitration 

proceedings brought by Westacre for payment of sums alleged to be due from Jugoimport under a 

consultancy contract, pursuant to which Westacre had been appointed by Jugoimport as consultants 

for the procurement of contracts for the sale of military equipment to Kuwait.  At the arbitration, 

Jugoimport argued (among other things) that the consultancy contract was contrary to public policy 

because its object was to procure sales of military equipment to Kuwait by bribery and corruption.  

This allegation was dismissed by the tribunal, who found in Westacre’s favour.  When Westacre 

sought to enforce the award in England, Jugoimport argued that enforcement would be contrary to 

public policy.  It sought to adduce new evidence, not presented to the tribunal, showing that the 

consultancy contract was for the purposes of procuring the corruption of Kuwaiti government 

officials.  This evidence (which included evidence that Westacre was beneficially owned by the 

Secretary-General of the Kuwait Council of Ministers, which was responsible for approving the 

purchase of military equipment by Kuwait) had been available to, but had not been deployed by, 

Jugoimport at the arbitration.  

69. A majority of the Court of Appeal (Mantell LJ and Sir David Hirst) held that the allegation of 

bribery and corruption had been made, entertained and rejected in the arbitration and could 

therefore not be re-opened, at least in the absence of fresh evidence which had not been reasonably 

available to Jugoimport at the time of the arbitration.  That was not the case in respect of the new 

evidence which Jugoimport had sought to introduce on its challenge to enforcement of the award. 

 

20  [2001] 1 QB 288 
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70. However, Waller LJ (in the minority) would have allowed Jugoimport’s challenge to enforcement 

to proceed, by requiring the court to assess whether the new evidence was credible and justified 

re-opening the award and if so, whether the award should then be set aside.  Waller LJ emphasised 

that in the context of enforcement, the state’s own interest was engaged in ensuring that its 

executive power was not abused by being used to give effect to a corrupt agreement.  There were 

therefore circumstances in which:21 

“despite the prima facie position of an award preventing a party reopening matters either 

decided by the arbitrators or which the party had every opportunity of raising before the 

arbitrators, the English court will allow a re-opening. The court is in this instance 

performing a balancing exercise between the competing public policies of finality and 

illegality; between the finality that should prima facie exist particularly for those that agree 

to have their disputes arbitrated, against the policy of ensuring that the executive power 

of the English court is not abused.” 

71. Waller LJ acknowledged that the court should be alert to a party changing tack by running 

arguments at the enforcement stage which it could have run in the arbitration but did not because 

it “did not want to accept what they now put forward as their case, that they or employees of theirs 

were involved [in corruption] and intended the agreement to constitute the vehicle by which a bribe 

was to be paid”.  However, the inescapable fact was that “the arbitrators simply did not have an 

opportunity of considering the case as now made, and whatever their suspicions, … did not feel it 

in their place to make enquiries”.  In Waller LJ’s view, the court was therefore both entitled and 

required, in accordance with public policy, to re-asses the evidence of corruption: 

“it is always unattractive for one party to be able to take the point, but the English court 

is concerned with the integrity of its own system, and concerned that its executive power 

is not abused. If the agreement represented a contract to pay a bribe, Westacre should not 

be entitled to enforce the agreement before an English court and should not be entitled to 

enforce an award based on it.” 

72. The division of opinion between the majority and minority in Westacre Investments v Jugoimport-

SPDR Holding reflects the difficulty inherent in seeking to balance the public policy in favour of 

the finality of awards against the public policy of ensuring that the enforcing state’s executive 

power is not abused. 

 

CRAIG ORR Q.C. 

 

20 March 2018 
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