Neutral Citation Number: [2010] EWHC 888 (Ch)

Case No: HCO7C01917

INTHE HIGH COURT OF JUSTICE
CHANCERY DIVISION

Roval Courts of Justice
Strand, London. WC2A 211

Date: 23/04/2010

Before :

MR JUSTICE MORGAN

Between :

1) Digicel (St. Lucia) Limited (a company
registered under the laws of St. Lucia)
2) Digicel (SVG) Limited (a company registered
under the laws of St. Vincent & the Grenadines)
3) Digicel Grenada Limited (a company registered
under the laws of Grenada)
4) Digicel (Barbados) Limited (a company
registered under the laws of Barbados)
5) Digicel Cayman Limited (a company registered
under the laws of the Cayman Islands)

6) Digicel (Trinidad & Tobago) Limited (a
company registered under the laws of Trinidad &
Tobago)

7) Digicel (Turks & Caicos) Limited (a company
registered under the laws of Turks & Caicos)

8) Digicel Limited (a company registered under the

laws of Bermuda) Claimants
-and -
1) Cable & Wireless Ple
2) Cable & Wireless (West Indies) Limited
3) Cable & Wireless Grenada Limited (a company
registered under the laws of Grenada)
4) Cable & Wireless (Barbados) Limited (a
company registered under the laws of Barbados)
3) Cable & Wireless (Cavman Islands) Limited (a
company registered under the laws of the Cavman
Islands)

6) Telecommunications Services of Trinidad &
Tobago Limited (a company registered under the
laws of Trinidad & Tobago)

Defendants



Mpr Stephen Rubin QC, Mr Huw Davies QC, Mr Stephen Houseman & Mr Rupert Allen
(instructed by Jones Day) for the Claimants
Lord Grabiner QC, Mr Edmund Nourse & Mr Conall Patton (instructed by Slaughter and
May) for the Defendants
Hearing dates: 20" April 2010

Approved Judgment
I direct that pursuant to CPR PD 39A para 6.1 no official shorthand note shall be taken of this
Judgment and that copies of this version as handed down may be treated as authentic.

MR JUSTICE MORGAN



MRIGJUSTICE MORGAN Doeble-chich o entér the shon ke

Approved Jodgment

Mr Justice Morgan :

INTRODUCTION

This judgment deals with various matters which have arisen following the judgment |
gave in this action on 15™ April 2010: [2010) EWHC 774 (Ch). That judgment
describes the parties, the issues in the action. my conclusions of law and my findings
of fact. I will not attempt to summarise those matters again and | will proceed on the
basis that the reader of this present judgment has access to my earher judgment.

THE ORDER (APART FROM ISSUES AS TO COSTS)

5

In accordance with my earlier judgment, | order that the Second Defendant do pay to
the Seventh Claimant the sum of £2 by way of nominal damages for breach of
contract, to be paid by way of set off against the sums payable 10 the Defendants, in
relation 1o the Defendants’ costs, which will be the subject of an order in accordance
with this judgment. In all other respects, [ order that the claims by all the Claimants be
dismissed.

COSTS

[

0.

F'he principal matters which remain to be determined are as to the costs of the action.
The Defendants say that the Claimants should be ordered to pay 100% of the
Defendants’ costs of the action, to be the subject of a detailed assessment on the
indemnity basis. The Defendants also say that 1 should order an assessment on the
indemnity basis in relation to two heads of costs which were the subject of an order on
Day 44 of the tial, which order left over for further consideration the basis of
assessment of those costs. The Defendants have prepared a summary of their costs to
28" February 2010 which shows a total of some £15.5m. The Defendants say that
there may have been further costs which have not been picked up in this summary but
which may be put forward at the stage of a detailed assessment.

The Claimants do not ask for any order for costs in their favour. They accept that they
will be ordered to pay a substantial part of the Defendants’ costs. The Claimants say
that the right order for costs is that the Claimants should be ordered to pay 80% of the
Defendants’ costs of the action. to be assessed on the standard basis. In relation to the
two heads ol costs which were the subject of the order on Day 44 of the tnal, the
Claimants say that those costs should also be assessed on the standard basis.

There are therefore two matters which need attention in relation to costs. First, should
the Defendants receive an order for payment of 100% of their costs, or something less
than that? Secondly. should the costs which are to be paid by the Claimants to the
Defendants be assessed on the standard or on the indemnity basis?

For the purpose of considering the points which arise, | find it convenient to address
matters in the following order. I will first consider the position in relation to the
claims in respect of SLU. SVG. Grenada, Barbados and Cayman and the arguments as
to whether the costs in relation to those claims should be on the standard basis or the
indenumty basis. 1 will then consider the points arising n relation to the claims in
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respect of T&T. I will then consider the points arising in relation to the claims
respect of TCL At that stage 1 will stand back and consider what order or orders for
costs | should make having regard to all the considerations which have emerged in my
discussion of the earlier topics.

SLU, SVG, GRENADA, BARBADOS AND CAYMAN: COSTS

7. The provisions of the CPR which are relevant are those contained in Rules 44.3, 44.4
and 44.5. which are in these terms:

Court’s discretion and circumstances to be tahen into account when exercising ity
discrefion as o costs

44.3

(13 The vowt has Jisoretion as 1o -

(ai whether costs are payable By one pairty 1o another,

(hi the amount of thase costs. and

foi when they are to be paid

(2) If the cotrt decides to make an order abont costs -

fe) the general rulv is that the unsuccesstul party will be ordered iv pay the costs of tie
suceessful pariv; but

Fh the court moy make o different order,

(3) The gencrat rule does not apply 1o the foltowing proceedings -

ta) praceedmgs i the Cowrt of dppeal on an application o uppeal made in conection wilh
proceedings in the Faouly Division, or

1&) proceedings in ihe Conrt of Appeal from a judgment. divection, decision or order grven or
imade i1 profate proceedings or family proceedings.,
{44 In deciding what order if @iy fo make abost o
circwmsianees, meludog

six. the cowrt i have regard 1o all Hie

taj the conduct of all the purties;

thy whether a purty has succeeded on pari of his case. even if he has not been wholly
successiud, anid

() iy payment 1o Codrt or aclinssibile rgﬁei' 1w setthe mode By a party wiich iy drawa tothe
conrt s anemioi. amd which is nut an offer to which costs conseguences under Part 36 apply
¢35 The conduct of the parties inclides

tai conduct Betire, us well as during, the praveedings apd in particulur the exient 1o which
the pariies jiljewed the Practice Birecenon (Pre-Action Conducty or any relevant pre-geiion

pinitoeal:
(B whether i was reasonable for ¢ partv Lo raise, pursue or contesi o particuiar ailegation or
INvHe

(e} the manner i which o party has pursted or defended kis case or a pariicalar aflegation
atidd

(i whether o claimant wito has succeeded o s claim, i whole or in parl. exe

OF iSXH

sperated By

chaim.

161 The orders which the comrt may make wnder this rule include an order that w party musi
pay

(eis a propostion of wioiber parn'’s
(B staivd amiennt 1 respect of anetfier pariy s costy,

CONEY]

foj custs from pr wntil g coriain doate aaly:
toli casts monrred betore procecdings huve begun
i CRISER Pe dicador steps teken i the procecdings,

f
() vosts refaring only ioa disiinet part of the proceedings. and

(T8 Where the conrt would itherwise conyider making an order wider paragrapn i61ifi
mrast imstead, i practicadle, make an order sinder puragiopl (6iak ar (i

£80 Where the court has ordered g puvly To pay costs, d may ovder an anonnd (o be poid an
e ORER b 7 lf'-,,i TR CONIN OO dhNeSTRd.

(91 Where o pirty ertitled to cosrs s diso Hable o pra oozt the Courl Biay assess e covis

ither

VAR PR poarty s (IDEE 0 pay diid «
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8.

If the

fai set off the ameunt assessed againsi the amount the party is enilc peand and direct

2yt

fm to pay ant balunce. or
(i deday the isxiie of ¢ certificate for the costs 10w hich the party is entitled until e has paid

the amaunt w lm b e s linhie o pav

Busis of uum;memf

dd4.4

(i HWhere H-sé conrt s fo assess the umownt of costs (whether Fy summary or detailed
GNNENSIIENL fwill avsess those eosis -

fery on the \-‘m?u’m o husis. or

{h i the JH(H\,!HHN{% basis,

Put-the court will not i1 gither case aliow costs which have been unreasciebly invwred or ure
unrecycnabie in anrount

(Rude 48 3 sers ot hene the court decides the amount of costs pavable under ¢ contraci

(25 Where the wnoumt of cosis is do be m‘\'e\'\'w} on the standard basis, lm cowri wilf

(et omly atlowcoses which ure proportivnate 1o the motters i issue, aod

thi resolve ary dupht which it way huve as to witether costs were reasonably incureed or
reaspnable and proportionate in amownt m favows of he paving purty.

(Fuctors which the conrd may take intt aceount are set out in e 4.5

(37 Where the amount of cosis is e be assessed on the indempity basis, the court will résolve
any douli which it may have ay 10 whether custs were reasonably incurred or werg
reusonabie inamount i fuvonr m‘ the recemving party.

(43 Where —

tet) the conrt makes an order aboul costs without indicating the bosis on wiich the costs are
13 he qssessed: o

151 the cowrt makes an order for costs 1o be assessed on a basis other than the standard basts
ar the indemnity hasis. the costs will be assessed vn the standard busis.

(34 Omisted

(6 Whore the ameant of ¢ SONCHOP s remuncration i respeci of e COntEntions DHusiness 18
regulated by any general o ders made wnder e Soticiiors Aot 1974, the wmount of the coste
ter be allow ed i respect of amy such business which falls 10 be asses. sed by the court will be
decided in accordance with those general orders ruther thun this rule and rule 443

Fuctors to be tuken into aceount in deciding the amonnt of cosis

44.5

{13 The court is 1o have regard fo all the circumsiances 1w deciding wihether cosiy were
(eid iF 0 08 assessing costs on the stondard basis -

(4 propartionately and roasonably incarred: or

1) weve proportioaaie and reasonable tn amount, or

iy af 1y GNNENNIFE COMS the ma’wmh basey -

{1} wnreasanably incurved: or

f1f warcasonable by amomi

{20 in pariicudar the conrt must give effect toany orders vwhich huve ulready heen made

(37 The court must also frve regard 1o -

fa) the condned vf all the pariies, mcluding m particnlar

s and

ti} conduct before, aswvell as during, the proceed

(i) the elforis made. if any, bejore and during the procecdings in vrder o iy 1o resolve the
dispue!

(b} Hhe amount:
fe) e amportance of the matter to afl the parties.

(i} the purticalar complevity of the matter or ff.u d;n';i":rm ar peveliy of the guestions raised:

value of any money or ;,}rr:;;erLl iveived,

e the skill effort, specialised knowigdge und responsitnlite involved
(1) the time spevit o the case; anict

td the place where and the cireomstances in wh
(Rule 35 4i45 grves the court poseer Lo Linil the amaonnt Hhiat g pariy may re

B reork or an et ol iowas done
4 .

el With regard

ter the ooy amdunpenes of e expert)

action had been confined to the claims in respect of SLU. SVG. Grenada,
Barbados and the Cayvman, the only issue which would arise in relation to costs would
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be as to the basis of assessment. That is 10 say. the Claimants accept that they were
the unsuccessful party in all respects in relation to those claims and that costs should
follow the event. The Claimants say that these costs should be assessed on the
standard basis; the Defendants say these costs should be on the indemnity basis.

As rules 44 4 and 44.5 make clear, there are two differences between the two bases of
assessment. The first difference is as to the party who bears the relevant burden of
persuasion in a case of doubt as to whether costs were reasonably incurred or
reasonable in amount. The second difference is that with the standard basis of
assessment the paying party has the benefit of the limitation that only costs which
were proportionate to the matters in issue are recoverable and this limitation is
reinforced by the direction that any doubt on that score is resolved in favour of the

paying party.

On the question as to the basis of assessment of costs, the choice for the court appears
to be between either the standard basis or the indemnity basis. First of all, neither
party asked me to adopt a position half way between the two bases, for example, by
removing one of the differences between the two bases whilst leaving the other in
force. Further, the provisions of rule 44.4(4) appear to prevent the court from saying,
for example. that the costs should be assessed on a basis where the burden of
persuasion in a case of doubt is on the paying party but that the paying party should
retain the benefit of the requirement of proportionality; but see the note in Civil
Procedure at paragraph 44.4.4.

There was little between the parties as to the principles to be applied in making the
choice between the two bases of assessment. However, in order to explain my
approach. I will refer to the essential principles which [ will attempt to apply.

First. on either basis, the receiving party is only entitled to receive costs which it has
actually incurred and, further, is only entitled to receive costs which were reasonably
mcurred and reasonable in amount.

Secondly, the standard basis. as the name suggests. is the normal basis of assessment:
see Reid Minty v Taylor [2002] 1 WLR 2800 at [28] and Excelsior Commercial &
Industrial Holdings Ltd v Salisbury Hammer Aspden & Johnson [2002] EWCA Civ
87 at [32). This proposition has the result that there has to be something about the
present action which takes it outside the norm before it would be appropriate for the
court to award costs on the indemnity basis.

Thirdly. cases vary considerably and the Court of Appeal has declined to lay down

[here are cases which are outside the norm where the receiving party does not
criticise the behaviour of the payving party. An example given in Excelsior was of a
test case. However, in most of the cases where the court has to consider an application
for indemnity costs, the receiving party is critical of the behaviour of the paying party
in some way. The present is such a case.

Where the application for indemnity costs is put on the basis that the behaviour of the
paying party justifies that response, it mav be helpful to refer to how the matter was
described by Colman J in National Wesuninster Bank ple v Rabobank Nederland (No
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2) [2008] 1 All ER (Comm) 243. The lcarned judge set out the relevant rules of the
CPR and referred to a number of decisions of the Court of Appeal. He then collected a
number of statements of judges at first instance which had “attempted to develop
more coherent objective criteria for indemnity costs orders”™. He then said at [26] -
(30}

126] Against that background one comes o the notorious and, on its facts, extreme, case of
Three Rivers DC v Bank of England [2006] EWHC 816 {(Comm), [2006] All ER (D) 173
(Apr) in which Tomlinson J made an indemnity costs order against the claimant and in doing
s0, set out {at [25]) a helpful summary of what he considered to be matters relevant o be
taken into account in deciding whether to make an indemnity costs order in the following
words:

‘(1) The court should have regard to all the circumsrances of the case and the discretion to
award indemmity costs is extremely wide.

{(2) The critical requirement before an indemnity order can be made in the successful
defendant’s favour is that there must be some conduct or some circumstance which takes the
case out of the norm.

(3) Insofar as the conduct of the unsuccessful claimant is relied on as & ground for erdering
indemnity costs, the test is not conduct attracting moral condemnation. which is an a fortiori
ground. but rather unreasonableness.

(43 The court can and should have regard 1o the conduct of an unsuccessful claimant during
the proceedings. both before and during the trial, as well as whether it was reasonable for the
claimant to raise and pursue particular allegations and the manner in which the claimant
pursued its case and its allegations.

(5) Where a claim is speculative. weak, opportunistic or thin, a claimant who chooses 0
pursue it is taking a high risk and can expect to pay indemnity costs if it fails.

(6) A fortiori. where the claim includes allegations of dishonesty, let alone allegations of
conduct meriting an award to the claimant of exemplary damages. and these allegations are
pursued ageressively inter alia by hostile cross-examination.

(7) Where the unsuccessful allegations are the subject of extensive publicity, especially where
it has been courted by the unsuccessful claimant. that 1s a further ground.

(8) The following circumstances take a case out of the norm and justify an order for
indemnity costs. particularly when taken in combination with the fact that a defendant has
discontinued only at a very late stage in proceedmgs: (a) where the claimant advances and
aggressively pursues serious and wide-ranging allegations of dishonesty or impropriety over
an extended period of time: (b) where the claimant advances and aggressively pursues such
allegations, despite the lack of any foundation in the documentary evidence for those
allegations, and maintains the allegations, without 2pology. 10 the biter end: (¢} where the
claimant actively seeks to couwrt publicity for its serious allegations both before and during the
trial in the international, national and local media. (d) where the claimant, by its conduct.
turns a case info an unprecedented factual inguiry by the pursuit of an unjustified case: (e}
where the claimant pursues a claim which is. to put it most charitably, thin and, in some
respects, far-ferched: {1) where the claimant pursues a claim which is irreconcilable with the
contemporaneous documents: {z) where a claimani commences and pursues large-scale and
expensive litigation in circumsrances caleulated to exert commereial pressure on a defendant,
and during the course of the wial of the action. the ¢lzimant resorts to advancing a constantly
changing case in order 1o justify the allegations which it has made. only then suffer a

resounding defear
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[27] | would. however, make the following comments on this summary.

[28] Where one is dealing with the losing party's conduct. the minimum nature of that conduct
required 1o engage the courfs discretion would seem, except in very rare cases, 1o be a
significant fevel of unreasonableness or otherwise mappropriate conduct in its widest sense in
relation to that party's pre-litigation dealings with the winning party or in relation to the
commencement or conduct of the litigation itself. It is important 1o distinguish in Tomlinson
I's formalation of relevant considerations between that underlying concept and his
identification of examples of more specific patterns of conduct capable of rendering a party's
overall conduct relevantly unreasonable or inappropriate. Grounds (4) to (8) inclusive are
specific examples of conduct which, taken alone, or in combination, may in all the
surrounding circumstances often be capable of giving rise to a conciusion that the losing
partv's conduct has been so unreasonable or inappropriate overall as to justify an order which
gives him a more effective costs indemnity than would be the case under the standard order,
But in each case in which the costs of the whole litigation are under consideration, the
conduct adversely criticised must be locked at in the context of the entire litigation and a view
taken as to whether the level of unreasonableness or inappropriateness is in all the
circumstances high enough to engage such an order. This approach leaves entirely intact the
approach to indemnity costs orders envisaged by Lord Woolf CJ in the Excelsior Commercial
and Indusirial Holdings case [2002] CP Rep 67 at [21], such as the case of a losing party
involved in a test case with no other interest than resolution of the issee or, [ would add, in the
context of commercial litigation, the case of banks not parties to proceedings or other non-
parties who are obliged 10 incur expenses in giving effect to freezing injunctions for in such
cases it is not the character of the loser's conduct that engages the court’s discretion but the
justice of the circumstances in which the receiving party has become invelved i the
proceedings.

[29] Finally, T would refer 1o observations of Christopher Clarke 1 in Balmaoral Group Ltd v
Borealis (UK) Lt [2006] EWHC 2331 (Comm) at [1]. [2006] All ER (D) 183 (Ocryar {1}, in
which, having adopted Tomlinson I's summary, he said this:

"The discretion is a wide one to be determined in the light of all the circumstances of the case.
To award costs against an unsuccessful party on an indemnity scale s a departure from the
norm. There must, therefore, be something--whether it be the conduct of the claimant or the
circumstances of the case--which takes the case outside the norm. It B not necessary that the
claimant should be guilty of dishonesty or moral blame. Unreasonablencss in the conduct of
the proceedings and the raising of particular allegations, or in the manner of raising them may
suffice. So may the pursuit of a speculative claim involving a high risk of failure or the
making of allegations of dishonesty that turn out to be misconceived. or the conduct of an
extensive publicity campaign designed to drive the other party to settlement. The making of a
grossly exaggerated claim may also be a ground for indemnity costs.”

|30} Here again, it is important not 1o fose sight of the cssential requirement of unreasonable
conduct overall and not fo treat examples of such which may amount to such

O inappropria
conduct as necessarily constituting it

It should be noted that the comments made by Tomlinson J at paragraph (8) of his
summary in the Three Rivers case were very much directed at the facts of that case
which, as Colman J pointed outl, was an extreme case.

| also bear in mind that the fact that a case is complex and involves a long trial does
not of itself take the case out of the norm, for the purposes of the present discussion.
No doubt, long cases are not as commeon as short cases and complex cases are not as
common as more straightforward cascs. But they are not on that account to be
considered to be “out of the norm™ in the present context. The point may go further.
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20.

Long and complex cases may have other features which distinguish them from
shorter, more straightforward cases. For example. the long complex case may give
rise to more amendments of the pleadings. more opportunities for further disclosure as
the case develops during the trial. a refocusing of the allegations during the tnal as
witnesses fail to come up 1o proof or add unexpectedly to their evidence, lurther
refinements of the legal or tactual analysis as the parties deepen their understanding
of the issues and the adoption of new positions in the light of indications. direct or
indirect, actual or guessed at, of how the judge appears to be approaching the matter.
Those features of some long and complex cases may mean that it would be wrong to
regard those features as taking the case outside the norm when they are not
particularly unusual in long and complex cases.

Finally, | have found it useful. when asking myself whether the conduct of the paying
party was at a sufficiently high level of unreasonableness or inappropriateness to
make it appropriate to order indemnity costs, to remind myself of why precisely I am
asking that question. The purpose behind the question is whether the relevant conduct
makes it just as between the parties to remove from the paying party the twofold
benefit of an order on the standard basis, as compared with an order on the indemmity
basis, that i5 lo say. to enable the receiving party to recover its costs. reasonably
incurred and reasonable in amount. with the benefit of the doubt being given to the
receiving party and without the receiving party having to address (and persuade the
court upon) the subject of proportionality. In this regard. I need to give proper weight
to the significance which the CPR attach to this question of proportionality. The
policy considerations behind the requirement of proportionality and the weight to be
attached to the requirement are emphasised in Lownds v Home Office [2002] 1 WLR
2450, in particular, at [8] — [10]. The matters which will be relevant to any dispute
about proportionality include those set out at CPR rule 44.5(3). which [ have set out
above, and also the similar provisions in rule 1.1{2){c).

1 can now address the detailed matters on which the Defendants rely in the present
case to justify an order for indemnity costs. The Defendants rely on seven matters, as
follows:

) The Claimants did not comply with the Pre-Action Practice Direction and
made no attempt to send a letter before action:

1) The Claimants courted widespread publicity for their allegations;
i) The Claimants made serious allegations. which were unwarranted and pursued

them to the bitter end;

v} The claims were speculative, weak, opportunistic and or thin:

vl The Claimants™ case was constantly changing;

vi) The Claimants’ disclosure and evidence were unsatisfactory;

vil)  The guantum of the claim was grossly exaggerated and publicised at an

gerated level.

exag
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The Claimants did not comply with the Pre-Action Practice Direction and made no attempl 1o

send a leteer before action

b
g

26.

24 .

There is no dispute that the Claimants did not comply with the refevant Practice
Direction and did not send a letter before action.

The claim related to events which took place between 2002 and 2006. Prior to early
July 2007, the Claimants prepared a very detailed draft Particulars of Claim and a
lengthy witness statement in support of an application for permission to serve the
Third to Sixth Defendants out of the jurisdiction. They obtained that permission by an
order made on 11" July 2007. The Claim Form was issued on 18™ July 2007. On 19"
July 2007. out of the blue, the Claimants served the proceedings on the First
Defendant, C&W plc. by leaving them at its registered office in London. That was the
day before the AGM of C&W ple.

Before 19" July 2007, the Claimants had instructed public relations consultants. They
prepared a press release. The press release was dated 19™ July 2007 and it was
released not later than that date. The press release stated that the Claimants had issued
proceedings in the English High Court against C&W plc and its subsidiaries seeking
“multi-million pound damages™. The press release referred to the Defendants™ “illegal
behaviour™. It stated that the Claimants were seeking “several hundreds of millions of
pounds” in damages.

On 19 July 2007, the Guardian newspaper in the United Kingdom referred to the
claim having been brought. It reported that the claim was for “in excess of £300m™ or
“well over £300m”. It referred to the claim being brought on the eve of the AGM of
C&W ple and stated that the management could expect “a grilling” in relation to the
company’s remuneration policy. The newspaper quoted spokesmen for the Claimants.
The newspaper also contacted C&W ple who said that the claim was without
foundation and would be vigorously defended and that the claim was “a deliberate
spoiling tactic™.

On 20" July 2007. the Guardian ran a further picce on the subject and guoted a
spokesman for the Claimants who had spoken to the newspaper on 19" July 2007.

I was taken to the Practice Direction on Pre-Action Protocols in the form in which it
appeared in 2007. It has since been revised. There was no specific protocol dealing
with the present type of claim. The Practice Direction states that the court expects an
intending claimant to comply with the Practice Direction in certain respects where
there is no specific protocol which is relevant: see paragraph 4. It is not necessary to
set out the requirements of the Practice Direction because nothing whatever was done
in an attempt to comply with them. The Practice Direction described the various
objectives of these requirements. The objectives included the giving of detailed
information about the intended claim. The 2007 edition of Civil Procedure stated (at
paragraph C1A-008) that it was still good practice fo send a detailed letter of claim,
even where the case was not covered by a specific protocol. It cited Phoenix Finance
v Federation International D’ Automobile [2002] EWHC 1028 (Ch) for the proposition
that failure 1o send a letter of claim was unreasonable conduct which would invariably
attract a sanction. In that case. indemnity costs in relation to a claim for interlocutory
relief were awarded against a claimant, when that claim was dismissed. because the

g

claimant had failed to send a letter before action betore 1ssuing its proceedings. Lhe
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learned judge in that case said that it did not matter whether the failure had or had not

increased the costs,

The Claimants have not attempted to explain why they did not comply with the
Practice Direction and’or send a letter before action. It is not said that any relevant
period of limitation was about to expire in July 2007. The Claimants do not offer any
apology or attempt to put forward any mitigating circumstances save to say that no
purpose would have been served by sending a letter before action.

I find that if the Claimants had sent a letter before action before issuing and serving
proceedings and/or had provided the further information required by the Practice
Direction, the Defendants would have been able to put together a considered and more
detailed response as to why. it would have said, the claim was without foundation. |
am not able to find that a letter before action would have led to a saving of costs. If
there had been a letter before action, the solicitors for the Defendants would. no
doubt, have answered il in detail. The Claimants would not have been persuaded by
that answer and would then have issued and served proceedings and the action would
have taken the course which it did in the event take.

More might be said on the subject of non-compliance with the Practice Direction but
further comment can be more usefully made under the next heading.

The Claimants courted widespread publicity for their allegations
P ! 3 &

30.

[ have referred above to the Claimants’ press release and the statements made to the
Guardian. [ find that the Claimants were well aware that they were making these
statements on the eve of C&W ple’s AGM. It is not possible to know how long in
advance of that AGM the Claimants had been planning to launch their proceedings so
that they would have an impact on the AGM. At any rate, at some point before that
AGM, the Claimants must have decided that they would issue and serve their
proceedings and make statements to the press so that those matters would be
potentially damaging to C&W plc at its AGM. [ also find that the Claimants must
have decided that the impact of their actions would be more favourable to them and
less favourable 1o C&W ple if the Claimants did not tell C&W ple or the other
Defendants, in advance. of what was afoot. An early warning of the Claimants’
intentions would have allowed the Defendants to counter the adverse publicity
generated by the Claimants. [ am entitled to assume that the experienced solicitors
acting for the Claimants were well aware of the usual procedure ol a letter before
action and the reasons for that procedure. That means that the Claimants and their
legal advisers decided that they would not follow that usual procedure so as to gain
the advantage which they foresaw would result from a surprise attack. The Claimants
deliberately did nat comply with the Practice Direction. for that unreasenable motive.
The Claimants must expect to be criticised for a deliberate non-compliance with the
Practice Direction. 1 should thercfore consider imposing an appropriate sanction for
that deliberate breach.

The Defendants do not sav that the Claimants continued to court publicity for this
litigation after the events of July 2007, Although 1 saw. in the course of the evidence
in the case. that the Claimants reguiarly ran advertising campaigns, in the relevant
Caribbean countries. in the period from 2002 to 2006, which were highly eritical of

the Defendants and although some at least of that advertising was not fair and
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accurate. it is not said that the Claimants tried anything similar in relation to this
litigation beyond the events of July 2007,

| do not think that 1 can find that the publicity which was sought in July 2007 directly
added to the costs of these proceedings. Perhaps. indirectly, that publicity coloured
the approach of the Defendants to this litigation. The Defendants could be forgiven
for thinking that the Claimants would fight very hard to push their case and that the
Defendants would have to leave no stone unturned to fight back. Further, when it
comes to issues of proportionality, the Defendants are entitled to say to me that the
Claimants were puffing up the size of the claim and cannot now be heard to say that it
was obvious from the outset that the claim was much more modest than their own

figures.

The question of courting publicity was of course mentioned in the Three Rivers case.
However. the publicity in that case was of a radically different order. It should also be
remembered that, when large public companies are involved in litigation. it is not
improper for a party to disclose to the press the allegations it is making in that
litigation.

Lord Grabiner QC on behalf of the Defendants told me that the share price of C&W
plc was badly affected by the publicity in July 2007. The C laimants did not
specifically dispute that statement. | was not taken to any specific evidence on that
subject. I do not know the extent of the effect nor its duration nor the consequences of
that effect. I am not. of course. asked to award damages to C&W plc on that account.

The Defendants also referred to the press statement made by the Claimants after |
gave judgment in this case dismissing all of the claims apart from an award of
nominal damages in favour of one claimant. [ find that the Claimants were seeking to
put the best spin possible on a very bad result. It has no bearing on the present
argument about the basis of assessment of the costs.

The Claimants made serious aliegations, which were unwarranted and pursued them 1o the

hitter endd

36.
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The first matter [ will address under this heading is whether the allegations were
“serious”. In the present context, what is meant by “serious” is an allegation of serious
wrongdoing. Not all behaviour which is characterised as unlawful is serious in this
sense. Fraud and dishonesty are serious. So too. is conduct which is in bad faith.

In this part of my judgment. | am. as explained above. considering the claims in
elation to SLU, SVG. Grenada. Barbados and Cayman and. more specifically. 1 am
not considering the case in relation 1o T&T.

When [ dealt with the matter in my earlier judement. T started by considering whether
the various Defendants had acted in breach of a duty owed to a Claimant. Generally
speaking, the relevant duties were imposed by statutes or by regulations. On one
reading of those statutes or regulations the duty was to act in a timely fashion. So
read. the duties did not directly involve an obligation to act in good faith. However,
some of the duties so imposed were expressed by reference to good faith. In my
assessment of the evidence. T asked mvself whether a defendant had crossed the line
in its behaviour so as to place itself in breach of duty. 1 did not focus upon the
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question of whether a defendant conducted itself in good faith but rather 1 focused on
the precise content of the statutory duty.

However, the Claimants put their case against the Defendants in a different way. They
argued that the duties were essentially duties to act in good faith. They contended that
the Defendants had not acted in good faith. Following judgment. at the hearing in
relation to costs, Mr Rubin QC drew my attention lo certain statutory provisions
which defined what was. and what was not. conduct in good faith. He submitted that
an allegation that a defendant had not acted in good faith as so defined did not amount
to an allegation of bad faith.

In my judgment, the correct way to describe the case which the Claimants made at the
trial was that the Claimants alleged that the various Defendants, who were subject to
duties under the statutes or regulations, had acted in bad faith. Further, it was said that
the conduct in bad faith went all the way through the dealings between the parties.

In addition to the allegations of bad faith, the Claimants asserted the existence of a
pan-Caribbean conspiracy which went right to the top of C&W plc. The Claimants put
their claim in conspiracy right at the forefront of their presentation. When | came to
give judgment on the claims. [ regarded the claim in conspiracy as something to be
dealt with much lower down in the logical order of analysing the legal position.

At the hearing as to costs. Mr Rubin QC submitted that the allegation of conspiracy
which was made in the present case was not an allegation of serious wrongdoing. He
said that his case was essentially that the local Defendant committed a breach of a
statute and that C&W plc had combined to commit that breach and that in law was an
economic tort, to which the law has given the name “conspiracy™. [ find that the
emphasis of the case as o conspiracy which was run all the way to the end of the trial
was really quite different to how Mr Rubin tried to describe matters at the hearing as
to costs. My assessment is that the claim in conspiracy which was run at the trial
involved an allegation of serious wrongdoing.

1 also find that the claim to exemplary damages also tended to emphasise the
seriousness of the wrongdoing which was alleged against the Defendants.

My conclusion is that the Claimants made allegations of serious wrongdoing against
the Defendants.

As to whether the claims which were made were “unwarranted™, 1 have held that all of
those claims have failed. Whether the claims were thin or weak is something [ will
address under the next heading. One topic I should address here is the width of the
allegations made against the Defendants.

The claims made against the Defendants were very wide. The Claimants made an
allegation of deliberate delay by the Defendants in relation to virtually every step
which had to be taken in relation to physical and contractual interconnection. Mr
Rubin sought 1o justify this approach. He pointed out that | had found. at any rate
relation to SLU and SVG, that the relevant defendants were probably guilty of some
delay on their part even though that delay on their part did not actually hold up the
time when interconnection was completed. He submitted that i, as the Claimanis
always suspected. some of the Defendants were guilty of delay some of the time, then
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it was appropriate for the Claimants to allege that they were guilty of delay virtually
all of the time. That way every step would be examined and the Claimants would be
sure they had not missed any occasion on which the evidence might turn out to justify
an allegation of delay.

I can understand the approach adopted by the Claimants. However, the consequence
of their approach was that the Defendants had to face allegations that virtually
everything they did was unlawful. That significantly widened the scope of the trial.
The Defendants were therefore justified in covering in great detail every step they
took in relation o interconnection. The point goes further. Because so many steps
were being examined, there had to be an examination of the extent of any possible
consequential delay which might have been caused by every such step. Further.
attention had to be given to the possibility that delay might have occurred by reason
of things which were not unlawful acts on the part of the Defendants. for example, the
way in which the Claimants themselves conducted the negotiations. The court had to
grapple with the possibility that the Defendants might have acted unlawfully but such
unlawful acts did not in the final analysis matter because they were overtaken by other
causes of delay which were not unlawful acts by the Defendants.

The claims were speculative, weak. opportunistic and’or thin

48.

49,

Lo ]

W
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I will distinguish between the legal basis and the factual basis for the claims.

As to the legal basis. | held that there was no cause of action in SLU. SVG and
Grenada. It was agreed that there was a cause of action in Barbados. There was only a
cause of action in Cayman. if the Claimanis established a conspiracy to commit a
criminal offence. which they failed to do.

Although [ dismissed the claim based on allegedly actionable breaches of statutory
duty, on the law. and I similarly held. on the law, that breaches of non-actionable.
non-criminal statutes were not unlawful acts for the tort of conspiracy, 1 do not think
it would be right to say that the Claimants’ legal arguments were so weak that they
should result in an award of indemnity costs.

[ now turn to the factual basis of the claim. As regards many of the allegations of
delay and breach of duty. I find that the Claimants massively over claimed. They
claimed that virtually everything the Defendants did was unlawful. That fact, and the
consequential matters to which it gave rise. significantly widened the scope of the
dispute. I cannot think that the Claimants ever thought that they would get home on
all of the allegations they were making. They may have persuaded themsclves that
they would get home on some of them and then decided that they would allege
evervthing which was even remotely arguable.

Some of the pleaded allegations. such as a statwtory duty to negotiate before a relevant
claimant obtained a relevant licence were unarguable (with the exception of the claim
in Barbados) and, in the event, were not argued. Although 1 had to deal in detail with
the effect of the competition clauses in the licences. that matter was very nearly given
up by the Claimants in the course of their argument and that was not the justification
for the Claimants running at any time the case that the Defendants were in breach of

statutory duty before a relevant claimant had a licence.
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T'he claim in conspiracy was not confined to the claim against C&W ple but 1 find that
the claim against C&W plc was the most important part of the conspiracy claim. For
some reason. the Claimants were determined to make a case against C&W ple. |
suspect that the Claimants were motivated by considerations which were not confined
to establishing a right to recover compensation from a defendant with the ability to
pav. It is, of course, proper 1o put forward an allegation of conspiracy which is based
on inference from provable facts. However. I find that the claim in conspiracy against
C&W plc was always improbable. It involved a finding that the plc was concerned
with the matters of detail involved in the very detailed process of interconnection. |
find that it is right to describe the conspiracy claim against C&W ple as “speculative™
and as “weak”. I do not have to discuss other possibie adjectives. This conclusion is
turther supported by the obvious inability of the Claimants to give proper particulars
of the conspiracy claim.

| also find that the Claimants never faced up to the enormity of their difficulties in
relation to causation. They did not lay the evidential base which would have enabled a
court to make findings in their favour in relation to causation. They relied heavily on
seneralised statements. The patent inadequacy of their pleading in relation to
causation of loss, in particular, as to delay to interconnection. and to the Claimants’
launches. should have brought home to them their difficulties in those respects.

The Claimants’ case was constanily changing

5
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I can deal with this point more briefly. I am not now dealing with T&T where there
were significant changes in the way the Claimants put their case.

in relation to SLU. SVG, Grenada. Barbados and Cayvman, | would not add this
turther eriticism to the eriticisms 1 have already made of the allegations which were
put forward, either in the original or in an amended pleading.

It is right that the Claimants did repeatedly seek (o cross-examine on matters which
were not direetly pleaded as breaches of duty. However, many of those matters were
not persisted in. When they were persisted in, it was said that they were relevant
indirectly to matters which were pleaded and they could. on that account. be pursued
in cross-examination. [ do not need to explore the detail of those matters.

The Claimants " disclosure and evidence was unsatisfaciory

58.

It is said that the Claimants disclosed an excessive number of documents and that
added significantly to the burden on the Defendants of preparing for trial. 1 suspect
there is something in this allegation but [ do not believe that | can make a reliable
assessment of this point. Nor can | assess whether the Claimants’ conduct in this
respect takes the present case out of the norm. It is unfortunately true that in many
cases, and not only long and complex cases. far too many documents are disclosed. |
am not able to reach a conclusion adverse 1o the Claimants merely because the
Defendants disclosed far fewer documents than the Claimants did. The Claimants had
documents which the Defendants did not have. or did not disclose. in particular as to
matters of delay to the Claimants™ launch and as to quantum. 1 also think it is likely
that the Defendants subjected their disclosure to a particularly searching examination,
not because they wanted to avoid burdening the Claimants and the court. but because
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they wanted 1o exercise very great care not to give away anything to which the
Claimants were not strictly entitled.

As to the Claimants’ witness statements, | am prepared to say that they did not
conform to the ideal in that they did not confine themselves. as they should have
done. to evidence of fact which was within the witness” own knowledge but contained
passages of commentary on the behaviour of others.

The quantum of the claim was grossly exaggerated and publicised at an exaggerated level

60, I have already referred to the fact that the Claimants put forward an excessive number
of allegations of unlawful acts and that the Claimants could never reasonably have
thought that they could get home on many of the matters claimed.

61. I have also referred to the press release and the press statements in July 2007 which
alleged that the claim was worth well over £300m. The original Particulars of Claim
did not seck to quantify the damages claimed but claimed under the three heads of
compensatory. restitutionary and exemplary damages. By March 2008. the Particulars
of Claim were amended to include a quantification of the compensatory damages
amounting to some $102m. There was never any explanation put forward as to where
the earlier figure of £300m had come from. It seems to me to have been a grossly
exaggerated figure.

62. Following the amendment to the Particulars of Claim, when the Claimanis pleaded
that the compensatory damages should be $102m. [ think that it would have been
possible for the Defendants to have done an assessment of the amount of the claim
and to have been reasonably reassured that the figure of $102m for compensatory
damages could not possibly be right. Nonetheless, it was the claim that was made and
was persisted in. Further, the Defendants would have had to take seriously the claims
to the other heads of damage.

63. Because the Claimants failed on liability, the quantum claim has not had to be
examined to its full extent. However. I am able to compare the perieds of delay in
completing interconnection and launching the Claimants’ networks. as pleaded by the
Claimants, with the periods of delay contended for by the Claimants in their closing
submissions. That comparison shows that the pleaded case of delay was significantly
over-stated.

My assessmient al this siage

64 | have now considered the seven matters which were advanced by the Defendants in
support of their application for indemnity costs. 1 now need to stand back and
consider the essential question: are my conclusions on those matters such that the
present is a case for indemnity costs. Having regard to my carlier explanation of the
purpose of assessing these various matters. the guestion can be reformulated as
follows: are my conclusions on those matters such that this is a case where the paying
party’s conduct makes it just for the paying party to forfeit the two benefits of an
assessment on the standard basis?

63. Before I answer that question, it is helpful o reflect on the significance in the present
case of the requirement of proportionality on a standard basis assessment. Of course,
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hecause this is not the detailed assessment [ will not be able o know the detalied
answer to that question. However, | can consider the significance of the matters
referred to in rule 44 5(3) n the present case.

Rule 44.5(3) refers, amongst other things. to the amount or value of the claim. the
importance of the matter to the parties. the complexity or difficulty of the matter. the
novelty of the questions raised, the skills, efiort. specialised knowledge and
responsibility involved and the time spent on the case. In relation 10 all those matters,
my view is that cach one. and certainly the combination of all of them, means that this
is not an obvious case where considerations of proportionality are likely to operate as
a significant curb on the recovery of costs, which were otherwise reasonably incurred
and reasonable in amount.

Ihere are two possible reactions to my comment in the last paragraph. The first is that
if T order an assessment on the standard basis, allowing proportionality to be taken
into account. 1 will not be depriving the receiving party of quite as much in terms of
its recovery as compared with some other cases. The other reaction is that if I order an
assessment on the indemnity basis. so that proportionality is not taken into account. |
am not thereby depriving the paying party of quite so significant a benefit as
compared with some other cases. My reaction is the second one.

My conclusion is that the Defendants have established enough of their criticisms to a
sufficient extent 1o show that this is a case where the Claimants have forfeited the
benefit of an assessment on a proportionate basis, pursuant to a standard basis
assessment. In view of all of those criticisms, to the extent which I have upheld them.
it seems to me to be just that the Defendants should recover their costs, providing they
were reasonably incurred and reasonable in amount, without being subject to the
possibility that some part of those costs should be disallowed on the grounds of
proportionality. There is no injustice to the Claimants in denying them the benefit of
an assessment on a proportionate basis when the Claimants showed no interest in
proportionality when their claim was cast disproportionately widely and they required
the Defendants to meet such a claim.

Similarly. my conclusion is that the circumstances of this case are such that the
Claimants have forfeited the right to have the benefit of the doubt on reasonableness.

Accordingly, in relation to the costs incurred in connection with the claims in SLU,
SVG, Grenada, Barbados and Cayman, | would wish to see that the ultimate order for
costs, which T will make. reflects an entitlement on the Defendants™ part to have their
costs assessed on the indemnity basis.

T&T: COSTS

71,

Before | consider whether anvone’s costs in T&T should be assessed on the standard
or the indemnity basis. there is the prior guestion whether {as they claim) the
Defendants should be entitled to 100% of their costs of the claim in T&T.

| can say straightaway, that in view of my findings in T&T that TSTT were guilty of
conduct contrary to honest practices in breach of section 4 of PAUCA, [ do not regard
it as 4 just result to make the Claimants pay costs. including the costs of TSTT, so that
ISTT would recover 100% of its costs of the claim in T&T.
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The claim in relation to T&T was for the benefit of Digicel T&T alone in the sense
that it was the only claimant who could recover damages for the events in T&T.
Nonetheless. the Defendants asked for the costs in relation to T&T 10 be paid by all
the Claimants and the Claimants did not criticise the suggestion on that account. |
dare say that the reality is that all the Claimants are treated internally as one entity for
the purposes of costs. For this reason. | will discuss the question of costs in T&T on
the basis that they may be ordered against the Claimants and not just against Digicel
T&T.

The Defendants who were the subject of the claim in T&T were, principally. TSTT
and, as conspirators, CWWI1 and C&W ple. All three of these parties claim their costs
against the Claimants. In my earlier judgment. I made adverse findings about TSTT
but 1 did not make adverse findings about the other two. Should [ treat TSTT
differently from CWWI and C&W plc in relation to T&T? The Defendants’ opening
position was that | should award all of the costs to all of the Defendants on an
indemnity basis. That meant that I should treat these three parties in the same way.
When 1 indicated to the Defendants that 1 might disallow some costs in T&T because
of the behaviour of TSTT, the Defendants then suggested that | should treat TSTT
separately from the other two. The Claimants suggested that 1 should not treat TSTT
separately. | do not have any information as to the arrangements which the
Defendants have made between themselves as to who is liable to pay a contribution to
the legal costs. [ would not want to make an order which adversely affects TSTT enly
and then to find that the Defendants’ internal arrangements as to payment produce a
result different from that which 1 intended. In the end. the decisive consideration is
that although CWWI and C& W ple were not personally at fault. they ran a defence
(perhaps inevitably) which relied upon the defence put forward by TSTT, as well as
all the additional points as to why there was no conspiracy implicating CWWI and
C&W plec. In the circumstances, 1 will treat CWWI and C&W plc in the same way as |
will treat TSTT in relation to the costs in T&T.

The Claimants say that my adverse findings in relation to TSTT should be reflected
by reducing the amount recovered by the Claimants in relation to the claim in T&T.
The Defendants say that there should be no reduction.

The Claimants rely on the decision of Briggs J in Bank of Tokyo-Mitsubishi v Ferrero
& others [2009] FEWHC 1696 {Ch). That decision estahlishes or re-states a number of
matters which are relevamt in the present case. From it 1 derive the following
propositions:

1) even though the claim in T&T was dismissed in its entirety, it 1s open to the
court to “disallow” part of the Defendants’ costs to reflect the fact that the
Defendants lost on certain issues:

i) the disallowance of costs for this reason can reflect three distinct matters:
i) the first matter is that the Defendants incurred costs on the issue which they

lost; if they had not fought that issue. they would not have incurred those

COSEs]
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v) the second matter is that the Claimants incurred costs on the issue which they
won: if the Defendants had not fought that issue, the (Claimants would not have
incurred those costs;

v) the third matter is that where the Defendants were guilty of misconduct in a
relevant respect, it is open to the court to impose a penalty in relation to their
ability to recover costs: in the present case, the penalty might be the
disallowance of a part of their costs and/or the denial to the Defendants of an
assessment on the indemnity basis to which they might otherwise have been
entitled.

The court must exercise care in relation to the “first matter” referred to in the last
paragraph. It was made clear in Ultraframe (UK) Ltd v Fielding [2006] EWCA Civ
1660, that uhr:n the court comes to carry out a detailed assessment of the costs which
were reasonably incurred and reasonable in amount. it would not allow to a party,
who had an order for costs in its favour. the costs of putting forward a case which the
trial judge had found was a dishonest case. Those costs would not have been
reasonably incurred. This means that in relation to the first mauter, I could leave it to
the costs judge to disallow the costs which were incurred by the Defendants in
relation to the maiters where [ found. rejecting the Defendants™ case on those matters,
that the Defendants were guilly of conduct contrary to honest practices. That would
have the merit of greater accuracy as compared with my selecting a figure, expressed
as a percentage of the whole of the costs in T&T. and disallowing that percentage.
The disadvantage of leaving it to the costs judge is that there will be considerable
room for debate as to whether particular costs went exclusively to the issue where the
Defendants were found to have been dishonest or whether those costs should be
considered in a different way and allowed either in whole or in part. My preference
would be to identify at this stage some part of the Defendants” costs which should be
disallowed for the first matier and to avoid double counting by making it clear that
when the costs judge comes 1o consider what costs were reasonably incurred, he will
not disallow an item of costs just because it went to the case on dishonesty which the
Defendants fost, because the costs judge knows that the necessary disallowance is
being provided for by the percentage reduction ordered at this stage.

I will therefore try to quantify appropriate discounts to address the three matters
referred to above. The immediate problem is that the parties did not make any effort
to provide the court with material to assist it in this task. I note in passing that the
court in the Bank of Tokvo-Mitsubishi appears to have been given more assistance in
this respect.

How much of the Defendants’ costs in T&T were spent on advancing its case that
they were not guilty of conduct contrary to honest practices, in the respects on which
the Defendants ultimately failed? A similar question arises in relation to the
Claimants” costs of those matters.

In order to form a view on the two questions in the last paragraph, | have considered
the pleadings. the various amendments made by the Claimants. the time at which
those amendments were made. the other allegations on which the Claimants failed. an
overview of the evidence (documentary and oral) which went to the issues on which
the Claimants succeeded as compared with those on which they failed and a similar
overview in relation to the parties” submissions. Doing the best | can on what | accept
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is inadequate material, my view is that some 3% to 10% of the Defendants’ costs in
relation to T& T and some 3% to 10% of the Claimants’ costs in relation to T&T were
taken up with the Claimants pursuing and the Defendants denying an allegation of
conduct contrary to honest practices on which | found against the Defendants.

Although 1 have allocated some 5% to 10% to both the Claimants’ and the
Defendants’ costs, the two sides’ costs are very different in amount. The Claimants
spent some £9.5m and the Defendants spent some £15.5m. Both of these figures relate
1o the costs of the entire action. I am not given any breakdown of those figures which
would enable me to calculate what was spent on the claim in T&T. [ do not know f
the disparity in T&1 mirrored the disparity overall. 1 have to proceed on the
assumption that it did. If therefore I want to disallow a part of the Defendants” costs to
compensate the Claimants for having unnecessarily had to incur 5% to 10% of the
Claimants’ costs, | should disallow about two-thirds of 5% to 10%.

I then turn to the third relevant matter. Should [ impose a sanction on the Defendants
for running the case that they were not guilty of conduct contrary to henest practices”?
| treat this matter as very serious. The full details are spelt out in my earlier judgment
and I need not repeat them here. | think it is appropriate to mark my disapproval of the
Defendants” behaviour in this respect by an appropriate sanction. The two sanctions
which come to mind are to disallow a further percentage of the Defendants’ costs or
to deny the Defendants the assessment of their costs in T& T on an indemnity basis, if
that is something 1o which they would otherwise have been entitled. This comment
means that | should now form a view on whether the Defendants would have
persuaded me to give them their costs in T&T on the indemnity basis, leaving out of
account the present point about the allegations against them, which 1 have upheld.
Leaving that out of account, I would have regarded the case in T&T as one where the
Defendants should have their costs on the indemnity basis. The general considerations
I have already referred 1o in relation to the other jurisdictions also applied in T&T. In
addition. in relation to T&T, it can be said that the Claimants kept changing their casc.
During the trial, having made an order for costs in favour of the Defendants, in
relation to an application by the Claimants to amend and in relation to a part of the
claim which the Claimants abandoned mid-trial, 1 left open whether those costs
should be on the standard basis or the indemnity basis. | now have to express my view
on that point, My view is that, it | leave out of account the allegations which I have
upheld against the Defendants. those costs should be on the indemnity basis. My
principal reason for forming this view 1s that the allegations were of dishonesty on the
part of the Defendants and the Claimants had no proper basis for making those
allegations. as they themselves came {o recognise.

[ now return to the question of what should be done in relation to T&T. The result of
the above discussion is that I would wish to see that the order for costs which |
ultimately make in this case will reflect a disallowance of a percentage of the
Defendants™ costs for the first two matters referred to in paragraph 76 above. together
with a further sanction imposed on the Defendants. As to the disallowance, | would
wish to see a disallowance of some 5% to 10% of the Defendants™ costs plus two-
thirds of 5% to 10% of those costs. Taking the mid-position between 3% and 10%
gives an overall position of 7.3% plus 5%. that is. 12.5%. As o the sanction, it seems
to me to be wrong to give the Defendants their costs in T&T on an indemnity basis
when | have found that they were guilty of conduct contrary to honest practices
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although they denied it and they called untruthful evidence to support their denial. |
would therefore wish 1o withhold an award of their costs on an indemnity basis m
relation to T&T. The order which I will ultimately make should give the Defendants
87.5% of their costs in T&T on the standard basis. For the avoidance of doubt. the
costs which were dealt with on Day 44 of the trial. where the basis of assessment was
left open, should also be on the standard basts.

TCI: COSTS

34,

86.

The point which needs separate consideration in relation to TCl arises from the fact
that I found that CWWT was in breach of contract in TCI and I have awarded Digicel
TCI £2 nominal damages. That does not alter the conclusion that the Defendants were
the successful party in TCL It does. however, raise the question whether I should
disallow any part of the Defendants” costs in relation to TCL

I have considered the whole of the claim in relation to TCI. I have considered the
pleadings, the amendments, when the allegation of breaches of contract was made. the
character of the breaches of contract, the evidence (documentary and oral) and the
submissions. My overall view is that the decision in the Claimants’ favour on the
breaches of contract, which caused no loss. is not of enough significance to lead me to
disallow any part of the Defendants’ costs. They should recover the full amount of
their costs in relation to TCL

The costs in TCI should be assessed on the indemnity basis. for the reasons | have
given above in relation to that subject.

THE APPROPRIATE ORDER FOR COSTS

87.

88,

89.

90.

I have now held that the uliimate order for costs in this case should reflect an
entitlement on the part of the Defendants to: (1) 87.5% of their costs in relation to
T&T. assessed on the standard basis; and (2) all of their costs in relation to the other
purisdictions, assessed on the imdemnity basis.

The immediate difficulty about an order in the terms of the last paragraph is that there
will have to be a separate assessment of the costs in relation to T&T. The Defendants’
submissions avoided that difficulty by claiming 100% of their costs on the indemnity
basis throughout but I am not persuaded that that is a just result. The Claimants’
submissions avoided that difficulty by saying they should be ordered to pay 80% of
the costs on the standard basis throughout. The 80% was not arrived at by any
assessment of what percentage of the total costs was spent on the claim in T&T and |
am not persuaded that that is the right result.

I asked both parties 10 offer their views as to the percentage of the total costs which
were incurred in relation to T&T. They were not in a position to provide the figures.
Further, because 1 tavour a different basis of assessment in T& 1, i.e. standard and not
indemnity, the figures might not have been that much help to me.

When | indicated to the parties in the course of argument that I was minded to view
the claim in T'& 1 differently from the other jurisdictions and I invited their proposals
as to the form of order I might make, all of their proposals involved a separate
assessment for T& T,
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91. In these circumstances. although 1 am very mindful of the difficulty this order might
cause for the costs judue and | have tried but failed to come up with a different order
to ease the task of assessment. the order which I make is that the Claimants should
pay to the Defendants: (1) 87.5% of the Defendants”™ costs in relation 10 T&ILL
assessed on the standard basis: and (2) all of the Defendants’ costs in relation to the
other jurisdictions, assessed on the indemnity basis.

PAYMENT ON ACCOUNT

92, It is accepted that 1 should make an order pursuant to rule 44.3(8) that the Claimants
should make a pavment on account of costs.

93. | have taken into account the summary of the Defendants’ costs, the amount of the
Claimants” costs and. of course. the order for costs which I have made. In my
judgment, the right sum to be paid on account is £8m. That sum is to be paid within
28 days.

INTEREST ON COSTS

94. The Defendants have already paid their solicitors a substantial sum on account of their
fees and disbursements. It is agreed that [ should order that the Claimants should pay
the Defendants interest at the rate of 1% over base rate from the date on which the
Defendants made those pavments until the date when such costs become subject to
interest at the Judgments Act rate.

AN EXTENSION OF TIME

93. The Claimants have asked for an extension of 14 days for the purposes ol rule
52.4(2)(a) and have explained the reasons for requesting that extension. Although
there are contrary arguments. | am persuaded that in view of the length of the
judgment and the number of issues that arose and in the light of the particular
difficulties outlined to me, it is right to grant this extension.

THE COSTS OF THE HEARING ON COSTS

96. The costs of the hearing on costs should be paid by the Claimants to the Defendants.
Apart from anvthing clse. the Defendants made an opposed application for indemnity
costs, which has succeeded.

97. I see no reason why the costs of the hearing should be assessed on the indemnity basis
and so they will be on the standard basis. I do not foresee any difficulty for the costs
judge in assessing these costs on that basis, notwithstanding that the costs of the
action will. for the most part, be assessed on the indemnity basis.



